
Jnofflclal FERC-Generated PDF of 20050808-0284 Issued by FERC OSEC 08/08/2005 in Docket#: - 

Market ~sed Ratemakinu for O11 Pipelines 
Order No. 572 

FERC Stats & Regs. [Regs. Preambles, 1991-1996] I 31,007 
affixed, Association of oii Pipe Lines v. FERC, 

83 F.3d 1424 (D.C. Cir. 1996) 

(1994) 

O r d e r  No. 572 i s  a c o m p a n i o n  t o  O r d e r  No. 5 6 1 .  O r d e r  No. 
561 established an indexing methodology to set ceiliNgs on oil 
plpellne rates. However, it also continued the Commission's 
policy of allowing an oil pipeline to attempt to show that it 
lacks significant market power in the markets in which it 
proposes to charge market-based rates. Order No. 572 adopted 
filing requirements and procedures with respect to an application 
by an oil pipeline for such a determination. 
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83 F.3d 1424 (D.C. Ciro 1996) 

(1994) 
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I t e d e ~ L - . ~ . ~  - - _  " 7  . ,C " " 

31,007] 
s9 ~ 5111q (Novqmlmr t6, 1904) 

18 Cla'M Pm.t M8 

[]DodmR No. MMg,I-I-00~ Order No. 
S72] 
I d a r k e t - B u o d  R a t e m a k i n g  fo r  Oi l  

(Ztsued O c u ~  2S, I ~ 4 )  
AGLlr, NCY:  Federal g n e r t y  Regulatory 
C o m m i n / ~  

A ~ O N :  Final rule. 

S U M M A R Y :  The Federal Enersy ReSu- " 
¼tor t  C o m m b 8 ~  is amendinS Its r q u k -  
t i tan to adopt  ~ requirements and 

with respect to an a m ~ m t J ~  
by an ~I pipeline far a determination that 
it  lacks 8isniftcant market  power in the 
markets  in which it peolmt~ to char te  
market-based r a t e r  This rule 8dopu  pro- 
c e d ~  rules in order to implement the 
~ m n a n ~ o n ' s  Order  561 market-lxmed 
m pale7, which w u  ~ 
in tim FedemJ P ~  on November ¢, 
1993. In  t ha t  o t ~ r ,  the Commdt~ott 
adopted a ~mp~md and Senendly appli- 
cable ratemaklnS m e ~  for oil 
#pelkes, whlch la an indmdns sysmn to 
establlah ceillnp cm thorn rates. The 
Coatmlm/on also comtinued its policy d 
allowins an  a l  tlpeline to a t tempt  to 
show that it lacks t isnif icant  marke t  
p m ~ r  in the market  in which it ptepmes 
to charp m a r ~  rtteL However, 
an  all IMIPelfne m y  not c h ~  market- 
b u ~  rates until  the ~ c ~ -  
cludet that the ~ # p e t e  kcks t~nm- 
c a n t  market  power in the relevant 
marketL 

131,007 
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31,178 Reg mom 
l r ~ ' F ] ~ r l v B  D A T g :  This final rule is 
effective Janua ry  1, 1995. 
F O R  ] P ' U R T H I r ~  I N F O I O / A T I O N  
C O N T A C T :  Jeffre~ A. Braunstein, Of- 
rice of the Geners.1 Counsel, Federal En- 
ergy Rqpz l a t~y  Commission, 825 North 
Capitol  Street, NE.,  Washinston,  DC 
20426, (2(~) 208-2114. 
S U P P L g M ~ N T A R Y  I N F O E M A -  
T I O N :  In addition to publishias the full 
text of this document in the Federal Res- 
ister, the C m n m l . / ~  also provides all 
interested pertains an opportunity to in- 
spect or copy the contents of this docu- 
smmt dudns normal businm hours in 
Roam 3104, 941 North Capitol Street, 
NE., Washlnston, DC 20426. 

The Commissioa Iuuance Pmtins Sys- 
tem (CIPS), sn  electronic bulletin b m r d  
service, provides access to the texts o( 
formal documents issued by  the Ce~unis- 
sion. CIPS is available at no charge to the 
user and  may  be ao:mmed us/rift a per- 
SmUt/ ~ p u t e r  with • modem by  
(2102) 208.1397. To access CIPS, set your 
c o m m u n i c a t i o ~  software to use 300, 
12(]0, c~ 2.4(]0 bps, full duplex, no pari ty,  
8 d s m  bits and  1 stop btL CIPS can slso 
be ~:ceued at 96oo bp~ by dialins ( ~ )  
2C~-1781. The full tezt  of this rule will be 
available on CIPS for 30 days frum the 
date of issuance. The complete teat ce 
diskette in Wordperfect format may 
be purchssed f r ~  the Commission's copy 
corers'tot, LaDm.n Systems ~ t / o a ,  
also located in Room 3104, 94.1 North 
Capitol  Street, NE.,  Wuh ins tms ,  DC 
20426. 
Older No. $72 

L l n u o d u c d m s  

The Federal Enersy  Regulatory Cmu- 
ml~m (Commi~m) hereby adopu 
cedursl  rules s m m r n i ~  an oil ptixline's 
application for • Cmnmlulon f'mdin8 tha t  
the ml pipeline lacks ~zd .qcan t  market  
p o w ~  in the relevant m a r k e ~  

T'~e p r a e n t  rule is a compaflloa to O f  
der No. 561. ~ There, the Commimlon 
adopted • tdmplifled and Ipmerally appli- 
cable ratemakins methodo~qw for oil 

pipu4in~ to fulfill the requirements of Ti- 
t~ vm o~ the gaerS~ Poacy Act o~ ~92 
(Act d 1 ~ ) .  z That mmthodohq~ is an 
lnd~lnS wmnn  to u~b l i sh  c ~ l n ~  on oll 
p/peline ratu. Tlze Commluim alto will 
lau'mit, under defined ~ ,  the 
use of two alternative methodolosles. 
These are the tm of • cower-service 
m e ~  and the use ~ ~ t t lement  
rates. In addition, in Order No. 561, the 
Commimim~ coatinued its policy of ab  
lowin~ an all pipeline " to  a t tempt  to show 
tha t  it  lacks sdgnlficant market  power in 
the market  in which it propoms to charge 
m~rket-besed rates. ' 's Under Order No. 
561, however, an  ail pipeline may not 
charse m a x k e ~  rstes until the Com- 
mission concludes tha t  the oll pipeline 
lacks ai~t market power in the rele- 
vant markets. 4 The present rule adopts 
procedural rules in order to implement 
Order No. 561's market-based ratemakins 
policy. 
I L  l h d m c  R s p m . d n Z  l h q u / n n n m s t  

The Cmnmiu/on estimates the pubfic 
repro't/rig burden for this coalectioa of in- 
forn~tion under the rule will increase the 
esistins repm~ins burden auocis ted with 
FERC-550 by an estimated 510 hours an- 
nually--4m a v e r s ~  d 255 hours per re- 
aponse b u e d  on an est/mated 2 rzspoma.  

infm~natim filed by the all pipelines 
will be colkcted by  thz Commiuion under 
FERC-$50 'qYd Pipeline R a u ~  Tariff  Fil- 
i n g "  FERC-550 is • d e ~ p ~ t l o a  cover- 
ins c/l pll~ltne tariff  min i s  made to the 
Commission. The estimates include the 
time for reviewiM ins t ruc tkz~  research- 
ins e ~ n ~ Z  da ta  sources, Sa thedns  and 
m a / n u s / n / ~  the dam needed, and com- 
plettr~ and  revtewins the co~ct ion  c~ 
information. The current  annual report. 
ins burden is 5~50 hours based on an 
estimated 535 respcmes from apprmd- 
mately 140 respondents. 

Interested perscm may send comments 
these burden estimstes or any  

other u p e c t  of this informstion coUec. 
tim*, including sunes t ioas  f~¢ reducing 
this burden, to the Federal E n e r ~  Regu- 
latory Cmnmiuion,  941 North Csptto/ 

t ~ to Oil Ptpe~e Re~latimm pm~- 
ant to E~s~y Pdk-y Act, Onc~ N~ MI, M FR 

(Nov, m ~  4, 1 ~ ) .  FJ~c  s t r u m  ~xe 

~ OrdR N~ 561-A, 59 lqR 40~43 
(AuSuK S, 1994), / 'ZRC ~ , t ~  msd 
tJmw | 31,(~0 (1~4). 

¶ 31,007 

,42  U.S.C. 7172 no~ (West S~p.  199~). 

s 18 CI~  343.4(b) to be effecz/w Jumr~ 1, 
lgS5. 

4Id. 

Fm~m~ Emmw e ,  d d d a m  
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Street, N.E.,  WuhinsUm,  D.C. 20426 
[Attention: Mldutel Miller, Infemmtiea  
Services Dlvisien, (2(]2) 2(]8-1415]; and to 
the Offlee M In fommt im and R q u l a t e r y  
Affairs ~ OMB (Attention: Desk Of f se t  
f ~  Federal E n m l y  R q u l a t ~ y  Commis- 
skm). 

I I L  B A C K G R O U N D  
On October 22, 1993, the Cmnmimim 

issued • Notlee e~ Inquiry (NOD about 
market-l~u~d rstes fe~ oll pipelines, s In 
the NOI, the C m n a i u i m  first inquired 
whether it should cm~tinue to permit o/1 
pipelines to reek marke t -b~ed  mtea en a 
~ that  they do n~t have s t jnUkant  
market  p m ~ r  in the relevant nutrket~ 
The Cammimion also inquired about how 
it  should make a market  p o w ~  detm-ml- 
nation and, in that emeectim, raised • 
numbe~ a[ subetantlve and procedural b-  
8 U ~ g .  

On July  ~8, 1994, the Cemmbskm b .  
sued • Notice ~ P r u p u ~  R u k m a k ~  
(NOPR) in respmse to the NOI and  the 
commmts  to the NOL # In the NOPR, the 

cenclud~d tha t  d l  0t0etines 
may  ~mtinue to seek mark~ . . Im~l  rates 
upee • shmdng that they do not haw 
significant market power In the relevant 
markets. In additlm, the Commlsslm 
concluded tha t  no cummm~ existed 
the ~ t i v e  s tandards te be reed in 
d e t m n i n ~  whe th~  an ~ p t ~ a n e  l a ~  
stllnificant market  p o w ~  in the relevant 
markets  and  that ,  t l m ~ u ~ ,  the approwi-  
ate course M a c t i ~  is to d e r e k 9  eil pipu- 

mecedeats en • cam-by~se 
AccordlnSb,, the ~ dld ~ot pm- 
Imse in the NOPR any substantive rules 
about  m a r k e t  power de terminat ions .  
Ho~,ver ,  the C c m m i s s ~  did pmpme In 
the NOPR appropriate  pm~edund rules 
to Sovem a o p l k s t l o ~  by  o/I p i l~Una  for 
• m a r k e t ~  dete~ninatiee tha t  could 
lead to marlmt-tmmd rstes. The Cemmis- 

sire has received cerements on the NOPR 
hum eleven cmnmenters. T In brief, after 
* m d y ~  t b~ ,  ¢ommem* u d~-um~d 
below, the ~ Is adapttns the 
pmuxhusl rut~ prope*ed in the NOPR 
with miner medlflcatiem and se~e clad- 
flcattem. 

IV. Ths Caadnuatlea e~ Markm- 
Breed Ratm 

As in the NOPI~ the Commission cml- 
cludu that oil pipelines may continue to 
seek market-bued rates on • ahowins 
that they do net pmsem sisniflcaat mar- 
ket power in the relewmt msrket~ Mint 
c~ ~ c ~ m ~ U ~ s  s ~ ' t  ~ do not op- 
po~ the contln~tion of msrket-b~sed 
rates. Only Sinclsir aad the Farmers op- 
pose the c~nttnu~tlon of msrket.b~mJ 
rates. Sinclair maintains that there is no 
need f ~  a market-bm~l me thode~w in 
llsht of the i~le~ti~ app~ach adopted 
by the Cemmiss~n in Order No. 561, cee- 
pled with the cmt-~-servlce alternative. 
The Farmers trlp~ that market-rinsed 
ratemaklng is not needed in that the Of 
de~ No. 561 ratemaktns  options provide 
pipelines with ample flexibility in eb- 
t a i n l ~  just  and reamnable rates and that  
market-I~md r a t e ~  will create an 
unnecessary potential for abme of market 
pm~r.  

The Commission believes that  it  is 8p- 
prepriate for ell pipeline, te cmt inue  to 
be able to seek nutrketOammi rates be- 
cause this appmsch c~ports with the 
splrit of the Act o~ 1992 by retaining a 
liSht-handed r e s u l a m y  methed to ~ -  
plement the indexin8 approach adopted 
u the Smm'~W applicable ratemaklns 
m e t h o d ~  fo~ ~1 p ~ l ~ e ~  In a d d m ~  
as the ~ has lxeviemly stated, 
• m a : ~  apprum~ is cka r ly  within 
the Commission's authori ty  under the 
ICA. s Further ,  the C.ommlu/m believes 
that the market-lmsed a ~  will be ef 

s Mazb~nsmt J t a t m e k ~  k r  01] P J p * ~  
Notice of Inquizy, 58 lqt ~814 (Nuv~d~  4, 
19M), FKRC ~ t ~ e s  and R s l u / a ~ J  135.527 
(Octabw 22, lSm). 

6 ]da~m.Bemt ~ f~  Off P i p e ~  
N~lm d Pmpmsd ~ 59 FR ~ 
( A u s ~  S. 15~), P X ~  ~ ~ m S u ~  
~ "  ~ ~ 1 ~  O ~  28, 

v Cammew- wu~ fllsd b~. AItCO Pi~ Llm 
Cempsny and Few Cm1~ Pips Lira Cemlmay 
(AltCO), th* A~clatlm d On Pipe Lt~ 

e, d emm   mm,,r 

tJ~), ~ e',p, L ~  Crop.m,, L.P. ( ]k~- 
e)~), i~me6 ]Pipe ~ Opemt~ l~mml~p, 

Pemleu~ Inc. fretaD, Anita Dqmm,at d 
laaSy (Aam~), ~ Zae~y C~p 
( l ~ u o d m ~ s ~  N~ws/Cmmdl d F s m ~  Co- 
q u e t s  (Fsram~ ~ d  ~ OU C ~ s -  

C~m~ny0 u d  L ~  Oil C m p s ~  (S~-Isir). 

sOtd~ N~ 561, FERC S~atum sad RMuJa. 
t km 13038S at p. ~ ~ .  E H s a b ~ m m  
O ~  ~ v. lq t~C 10 F.3d 866 (D.C. Cir. 19~). 

131,007 
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use in circumstances where the oil pipe- 
line needs the flexibility to compete pro- 
vided by  nmrket-b,u~d rates, ra ther  tlum 
other  approaches.  Under  the m r l m t -  
Ixmed a ~  the oil pipeline will 
able to en8~8~ in competitive p r tdn8  in 
arder to react to c h a n t ~  in market  condi. 
flora, such u inc reued  demand for l u  
Nrvice. This can  result in pricing t ha t  is 
both e f f ~ e a t  snd  just and  ronammble. As 
the court s ts ted in T e ~  Power Carp v. 
FERn. 

In • competitive msrkst ,  where neither 
t m y ~  no,  ~ has s~mlflcsnt nmrket  
pow~,  i t  is rational to assume tha t  the 
terms c~ their voluntary effichanse are 
reasoasble, and  specifically to infer 
tha t  the price is cime to ~ a x t .  
such tha t  the teller umkm ~ • n~t- 
nml return on its investment. 9 

"Fradittonsl  r egu la to ry  r~ temskin8  is 
based on historic accounflnS cost. But 
rates b a e d  on historic c ~ t  do not func- 
tion rod1 to ~4gasi t a d i v i d u ~  how to ,rift- 
c/ently ~ to c ~  in market 
condiUomc Histm'ic cost-hamd rxt.~, 
even ff ~ fo~ l ~ t  infla~Im, do not 
p e r f ~ m  this f u n c t / ~  well. which sener- 
ally r equ l r~  m e  price to chanse mlstlve 
to another. T h e ~ o r e ,  w h e ~  s p p r o p ~ t e ,  
i t  is rem~mtble to permit  • market  pric- 
ins o9~i~. 

The C o m m i m m  is confident tha t  the 
informatim~ provided to it by  the 
dural  requirements a d o p ~  in this rule 
will permit the C ~  to make in- 
f0rmed d~int~m ~ o u t  autrket power and  
prevent the l~m~bllity ~ a b u ~  of mar-  
ket power. In tlmt vein, both Sinclair amd 
the F a r m ~  tn Seneral ~ul~Pm't the rules 

in the NOPR. T h o ~  rules will 
enable the Commimon to comply with 
Farmers  Un~m by  ~ pmmttt in~ nm%et .  
based rotes until there is sun sffirmsttve 
dmwin8 thxt tha o~1 plpeline Iscks stsnifl- 
cant market  p o w ~  in the relevant mar .  
kets. I1 Such • showing will umare the 

C n m m ~ o n  tha t  the oil pipeline's p t i c~  
are just and r e s s ~ s b k . ' "  

v. L.S  

~ctiom to the pmpumd re~a~t/m~ In 
brief, they maintain that the C~mmimon 
his  scted outside of its authori ty ..under 
the Interstate Cmnmerce Act (ICA) ~ and 
lure cmtrav~ned the mandate  o~ Section 
180~ oL the Act oi 1992 by  not adopt/ns 
s tmun]ined ~ for market -hamt  

In Order  No. 561, the Commission 
sdotxed section 342.4('o) oG the reSult- 

which provides that: "Until  the car- 
d e r  establishes t ha t  it  lacks marke t  
power, t lsue rates will be subject to tha 
SplpUc~le ~ level u n d ~  | 3 4 2 . & "  

rule builds on tha t  r equ /mmmt  by 
requirlns an d l  pipeline to file u appll- 
~ f l o n  for • market  power ¢kterminat lm 
mth~ tlmn• rate fllins under the ICq. 
On/y a h ~  d ~  ~ c ~ u d e s  tha t  
the ~ p/p~[De larks s i~f lca / l t  market 
p o e m  in the markete hz which it propmes 
to chsrSt  marke t -bued  mt~J may  it file 
msrke t -be~d  mteL 

The AOPL, Esneb,  and M a m t h m  sr- 
sue that  the CommissUre has overstepped 1 
its author/ty ~ [ e r  the ICA by Ixecludin~ 
an oil pipeline from chars ins  market- 
bemd rotes until  the Commim/on has ~ -  
untamed t ~ t  the ~ ~p~lne ~ ~ -  
l eant  m r k t t  power in the  re levant  
marlmte. The AOPL and Kaneb ms/ma/n  
tha t  ' the Commiadon will 13. lmp~per ly  
suspendins msrket-I~u~l  rates  indefi- 
nitely when Section 15(7) af the ICA per- 
mfte s u s p e m / ~ ,  for • period no ~ r  
tlum seven month~ They b ~  contend 
tha t  the C m n m i m ~ ' s  lxecedure is un- 
necessary in lisht of the ICA's refund 
mechan/sm, which protects the public in- 
t enm.  The AOPL further maintains tha t  
the Coamxim/on is q inconsistently 
with its a ~  to marlun-b~ed deter- 
mina t i em fo~ IP~ sto~4;e n~tes while 
K s ~ b  cmumds  that the Commission ha~ 

~gos F.2d 9M, 1004 (D.C. Ctr. lggO). 
m The dsmk sum~mL m the i ~  

n ~  of I~kU b It  Hay~k, ~l'm Uss d Kuoml. 
edp  tn So~ty,"  ~ m ~ u  Zmmm~ itmdw, 
XXXV(4) 519~0 (Septmb~, 1945). Oa tim 
stature/mm dsm.uq~ 8rid it0 ndatim to hlmork: 
corn d m v t ~  ~ ,m Smphm I ~  
u d  PaLd McAvoy, F~mn~ P.emdssim by Om 
F ~ /  Pm,~ ~ n m o k ~ s  S64S 
(t974). 

¶ 31,007 

" F s r m m  Ua/m O m u s / ~ c f m a ~  / ac  v. 
F/Ln~ 734 FJd  1486, 1510(D.C. Ck. 1984). 

u F J f s s ~ u s m  G ~  C~ v. F m ~  10 F.hi 
~ 6 , / m )  (D~. cir. 1998). ~ T , ~  Pomw 
Cap. v. F Z ~  9C8 F2d 99S, IC04 (D.C. Cir. 
1990) ,,,4 F o m ~ s  Ua~a C m u ~ / ~ z c h s a ~  
/a~ v. ~ 734 FJd  1486, 1510 (D.C. Cir. 
IgS4). 

ns 49 U~q.C. app. i (IMM). 

~ d m ~  I ~  Q i m b m  
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no~ juatifh~d disparate taeatment between 
market-beJed rate ~ and ccet-~4er- 
vice besed rate fllinp, which will be al- 
~wed to become effective, subject to 
refund. M s r t t h ~  maintains that  the 
C~mm~akm will vJdate Section 6(3) d 
the I~ A  by openlnS an lnvest ipt ton 
befen either a rate can be filed or 8o Lnto 

The Cemmbake rejects the above aqu- 
merits  u ¢o~ teml  a t t acks  on Order  No~ 

eence a request for waiver o~ the mul- 
mum rate. Such • moratorium an fllln~ 
for m~rket-be~d ratsa (except under the 
oppllcatlou proceu) comports w~th the 
C~,-dsdcm's  p e r t  to n ~ s c t  fllinSs ~ 
p m ~  r s ~ s  I~Lsn~r flum ~ m  c~u.-  
n ~ e d  b~ the C o m m l m m  to be ~ t  and 

I t  is t rue  t h a t  this  t n m t m e n t  o( m&rkst- 
Izu~d mow d i f fm  fr~n the ~ ' s  

to by oa p mlin  for 
561. ARgO recqnfsed that the p~aent c o w h e r d  rates. However, the difference 
rule merely implennuts that resulatton is justified. I t  is appropriate to take the 
when it stated that  "the ~mmiss ion  has 
indicat~i in Orde~ N ~  561-A that it in. 
tends to pr~eed on the basis that  it has 
this power" to prevent an dl pipeffne 
frem puttinll into effect a m-rket-beord 
rate until the Commhnkm concludes that 
the o~1 pipeline lacks s~nlflcant market 
power in the relevant ma~ket~ Is None- 
thelors, the Commission aees no medt  in 
the above a~luns~ts. 

The indesJns method sets the maxi- 
mum lawful rate ~ to eJCepO0m 
which mint  be proven. For ~ d 

the  ue. pmented, 
~ n m i m i e n  must s u u m e  that  
b u e d  rotes wuuld be hl~be~ than ~ 
mte~ becauN ~n ~1 pipeline is free to file 
for r a m  under the index without justlfl. 
c~tion. Hence, an 011 i~peline must ahme 
that  it is entitled to an except/on to 
charse n ~ e  tlum the index would pe:miL 
r,, this context, the spplic~t/on is In e~. 

~ Sectkm ~(3) ~ the ICA mwlde~ 
1,~, cbuge d.-n be msde ,,. tse mxm, fs~m, 

Md cbs~Sm w J,/nt n u ~  fsm~ md d m ~ 0  
wh~b bare bern flbd ,u~ ix~id~d b~ x ~  
cemmm csrrkr in cem~luce wlth ds8 mqub~ 

woke to the Cmumbdm md to the pubic 

l"ast ths Cnmmlss~n may, In its dlscm~kn and 
fw 8ood came d~u~ atom charism ~p~ ~.- 
.~-- the meke Ims/n 8pec/fled. w medlfy .~. 
n ~ s a m  d dds ~ - ~ m / n  n ~ c t  w Smb- 

puticu/ar ~ a m .  ~ by o s .=m/ordw a p ~  
cal~ to spsekd w p ~cu ~  ~ w 
c m d i t i ~  lhuvtdsd furth~. Tha~ the Cummis- 
~ n  is ~ to maim euital~ rulm and 
rqubtJau ~ *n.-. s t m ~ k l t ~  d nchadub* of 
n~m. f ~  ~ md c~i l&:st lem *ad to 
permit h. 0uclt r u ~  8rid neutst~m Un rubs8 d 
*.. smendmeat d cJr~use Jn m~, m , .  f~.e. 
ctn~8~ ~ ~ t ~ e  withu~, f i l ~  c a m p ~  
~.b*dube cousrla8 m ~  f ~ e .  ~ m' d*mi- 

Faknd Eneq  Jteple*my Cemnl,dee 

present action with respect to market- 
baled rates for ~1 pipelines in o~der to 
ensure that presumed market forces will 
n ~  be the beds of effective rates for the 
~ t i o n  ~ ~1 when an off pipeline', 
appflcatkm (l.e~, its wa /v~  ruque~t) is 
und~ consideration, o The 
cannot  pe rmi t  marke t -based  rotes 
without an affirmative ~ that the 
oil pipeline lacks stsniflcant market 
pou~r in the relevant msrlu~ts. 't 

Becsum the C~mmisdon is tokins the 
appu~ech that  an d l  pipeline mint  file -,, 
o p p i k : a ~  for msrk~-Imsed rates, Mara- 
thon's reliance ~ Section (~3) o( the ICA 
is ~ Shnply put, the~e ~ no rate 
lnves t ip t im.  Rather. the invest ipt ion is 
into whether the ~1 pipeline ixmesse~ siS. 
nffJ~mt market power in the relevant 
msrkeu~ 

The AOPL also maintains that the 
Commisakm is not a u t b ~ u ~ l  by the ICA 

flamm n~ chansed ~ In ~ AKaemen~ not 
Inamsim~t  with tke puldk bsumm. 

nSCemmmts at i~ 9. 

Js (~. Pm~l~  b d n  Ann itsw C s ~  390 
UJ 747. 78o (1~8).  c"nm ~ tony 
under i 15 and 16 [of the Natu~d G u  Act] 
m U k t  f ~ e s  undm i 4(d) ~ popomd r ~ u  
hieh~ tkan th~,  deu~mbmd by the ~ 
d m  to be just and mamnbis.". 

~TF~'men U~ea ~ m t i  fbcAJm~ /n~ v. 
734 T2d 1486, !$10 (D.C.. C3z. ig64). 

" kL With rwpect to ,'.., AOPL's cmUmt~ss 
sbou~ ~ 8m'qo ~ the Cemm/a~a~ noum 
tJw~ ,'.--,- csan were cemlde~t mam~ in ca.- 
tmm~ j=~edkeL WWb r, oc~ Getm~y 1'tin- 
Use C~pa~s peucmdb~ was a rate fmnL it 
Invuiwd tho cmthmmm d an ewcrlmntsl 
~ that had hem nxuviom~, appmvud u 
pert d a u~mem. 66 Y U ~  161,385 (1994). 
bs addJt~L W pdpeffme mezkst camu trove been 
bnStl~ ud have Sun beymd ~he Matutmy 
Juqmn~ ~ 

1 3 1 , 0 0 7  
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to adopt market-power ~ require. 
ment~ It arsues that. under Section 6(3) 

the XCX, -- p/p  e to  
chan~ it~ mt~ ne~l rely file a noCh~ M 
p p ed chanse wlth the 
and that the Commi~ion's authority 
unde~ that ~ is llmited to rule~ and 
rqulstiong. - fo~ the "simplification" of 
w . b e d u i ~  The AOPL adds that the ICA 
d ~  not require tim submimion o~ mare- 
rlal in jus t i f~ t ion  of • p r o p e ~  rste 
c h a n ~  tmle~ and until that rate chanKe 
l z m t  f m ' ~ . h a m e r t s t h a t  theol l  
p/peline's statutory burdm ~ proo~ unde~ 
Section 15(7) of the ICA does not attach 
until the matter  is ~et fo~ hearins, m The 
AOPL last maintains that  the 
s/cm's characterisst ic~ of the market  
power applicatkm u a nm~rate filin~ daes 
em cure the statutor~ shortcomins be- 
carom if it is not a rate f iU~ there Is no 
s~atutecy ~ for the application. I t  fur- 
t h ~  ma/ntains that. in any event, the 
~ t i c e  i~ m'ouS u ~ m  by the 
cspt~n o~ ch~ proceedln~ snd the cosec. 
t.lon of infonnat/ou fe rn  (FERC 550 '~)il 
Pipe~ne m.~- Tariff F /~S , " ) .  

As d~-maed ~n t~e order ~ C.~-~¢- 
5 e r i e  FIFa~ and R e p o r t ~  Require- 
m e . , .  ~or Oil Pipellnes, imued contempo- 
raneously w~th th~  rule, the C o m m l m ~  
ha* the authority to adopt ~ require- 
merits beyomt the mere fe~m ~ notices 
and schedules. The Commiu/~ may re- 
quire information upon which to deter- 
m/he how to act ml a filin& In any event. 
u diKum~ above, the Commiu/~ views 
the applkation required here as in es- 
sencea walver request, which wil/enable 
the Commimdon to m a ~  the requital  af- 
firmative flndin~ that the oil pipeline 
lacks siSnificant market power in the rele- 
vant  markets hefo~ /t perm/t~ market- 

bsmd rates u an ezcepthm to the inch:. 
ins appmsd~ Nothins in the ICA pre. 
vents the ~ frum mxtnS forth 
the requlruments ~ • waiv~  ruquest, in- 
cludins p l ac /~  the burden of pmoC on the 
IXm~ m~das ~he wsiwr. Ev~ if the 
applicatkm is 8 rate c h a . ~  unde~ Sectio. 
15(7), the Carom/talon is nut cumpelled to 
hold a hearin~ but if it do~ hokl a hear- 
ins, the I m u ~ S  may be rmc/vud ae the 
written rucurd. The requlrud appU~tiou 
,/mph~ mu~ the hearins Omem. and the 
statuta~ burden M ~ would affl~ ~ 
With respect to the AOPL's arguments 
about the caption to this Im,:e,~q, it 
mendy reflects the end result o( the pro- 
ces~-matket-lmsed rates. Further, the 
form for the collection of infwmation 
merely rece~ndses the end-result--oil 
pipeline r a m  and, in any evmt ,  is purely 
ministerial. 

The AOPL ma/ntains that  the C.ammls- 
llon's market power application p~ocesa is 
inconsistent with the Act ~ 1992 s ~ s ~ -  
l i n / ~  mamiate became it vidates the Act 

1992"s requirements that the 
s ~  "devuk~ m z a m m m /  p r ~ e d m ~  'to 
avuld ~ resulatory ce~s and 
d e ~ , ' , "  that ' ~m~ed tns s  a d d r m  ~sue~ 
rabed by part/es with real economic inter- 

~md that Staff initiated proceedin~ 
be limited to 'specific c t rcumstsncu/ ' '~  
I t  thu~ "submits that  the scope d any 
market powur invest/sat/on ~ be ~m- 
ited to (1) rates subject to • valid protest 
by an entity with • demonstrated eco- 
nom/c interest in the pipeline's rate, or 
(2) nmrkets t l~ t  do not n~et  C ~ i ~  
~,mn.establ/sh,~ scr~-ns. ''~ It ~ that 
the Commlnion's failure to adopt sub- 
stantlve suldelinm doe~ not =reply with 
t ~  Act M l ~ s  ~ n ~ t e .  

~ C~:menu st p. 18. 

~ S,~ioa 15(7) p,~vkl~ In p~'t/n~t ~ar~ 

At my bmrh~ im~vh~ a chu~ h~ a ra~, 

upen tbe c m ~ r  to show dmt the pmpowd 
d~d rote. far~ ~ ~ n~. 

~d the C ~  .k-n ~ to the hmr~8 

n TI~ AOPL ms~Im thst the ~ d d~ 
covezy b l imlt~ uad~ ~be C~mmbsJm's ruks 
d pract~ a.d pmzdure (18 C ~  385.40~a)) 

1 31,007 

to M ~ t  fur hmrkf. It submits that the 
Canto/ i ra  wm put dm ~xucedund cart I~fue, 
,h- k=~  by ~ , S  p,uduct~ d d ~ u v ~  - 
nda~d Jnfurmatf~ befu~ the ecape d ~ u m ~ d  
imms has b~u ~ "  C ~ m m ~  at p. 40. 
AI musd in the truer, the C ~ m d m ~  hu  the 
~ W ad~t  m~s  ~ a n d  m , , t  
furth the mqu~mmts fw a wa/v~ u the firu 
m ~  uf the bzvmt~at~a. 

n C~mm~ts at p. ~ .  ARCO, Ma:ath~ u d  
Davis s~flady arSm thst the C~mnia~n has 
fall~ shun d the Act d l~Ws a t r u a m l ~  
mandat~ 

F U  b e q f f k  
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The Commiss i~  haa fuUy complied 
w/th the numdate of the Act of 1992. The 
C o n - ~ n  h u  sdoptod the ~ d n S  
n  oddosy. ,. -a  mpUf d and 
senerally s p p ~ b l e  ratemakins method- 
d~Sy for c/l pil~lines in scc~dunce  with 
m c t t m  1(5) of Pa r t  I of the [ICA]. " z '  
A ~  t/~ ~ ~a. s d ~ z d  ~ m m -  
lined p r e a d m ~  =dth respect to r aU-  e~- 
tabti,hed under that meth~k~O.  The 
marke t -b~ed  ratomak/ns  apprcsch is not 
senerally applicable. Therefore, it  must 

deed, the C m n m i u k ~  doub~ tha t  It could 
haw adopted msrket-bs~d m t ~ t k i n S  
,,- the simplified and Semndly applicable 
ratemal~ns methodofosy in iisht of the 
court% h o k l ~  in Farmers  Union tha t  the 
Commiuton cannot presume t l~  ezistosme 
of competition or that a eompetitlve 
w/ll be within • just  and  reuomd~le 
rsnse,  zs In any  event, the Commlss~z 

provided to shipper /nf~matio~ by ~ c -  
tioa IS(13) of the ICA. The AOPL asks 
the ~ "to clari~ that nothins 
in the NOPR is intended to require the 
production of ~hipp~ ~form~t~on other- 
w i ~  Wotectod by  ~CA S ~ k e  15 (13).,,u 

Sect/on 15(13) of the ICA m i t e s  it un- 
lawt~d for an o/1 pipeline to disclose "any ' 
/n/'orlmatJon ~ the nature, kind, 
quality, dest/nat.ton, cOns/ID~, or rout/n~ 
of sny  p¢operty te~kn'ed to" the oil pipe- 
lh~  for ~ t i o n ,  ' ~ i c h  /nforma- 

m y  be used to the detriment or 
P ~ u d i c e  of ~ e h  shipper or consiil~e, or 
which may improperly d i ~ l ~ e  his b~ / -  
n e ~  ~ to • ~ p e t l t o r . "  How- 
ever, Section 15(13) provides cer ta in  
eEept~om to allow " the  sivins of .uch 
information in response to any  lesal p ~ -  
ce~  under the authority of  any  State 
Federal cuurt, or to any  ~ or any  
qunt of the Government of the United 

belk'ves tha t  the l : e ~ t  r q u ] a t k ) ~  in States . in the ezerci|e of i ,-  powu~s. .  
the spirit of the Act of 1992. indeed . " '  
streamline p~cedur~ as to market-l~u~l 
rates by ~ • rqulatwy vu/d with 
rewect to Oruoedum, and by ~ 
buxdens by obtaln/nl data at the ~t~et. 
This should avoid unMcema~ rel~dat~y 
costs and delays and result In informed 
decisions with ~ to all markets in 
wh/ch an oil p/pel/ne |eeks to charge mar. 

The ~ is cu~erned ab~t the 
pms/bi/ity that an e/l pipeline might vio- 
late Sect/on 15(13) and s u b ~  it~eff zo • 
m/sdemeanor ~ trader Section 15(14) 
of the ICA by d t ~  ststutorlly pro- 
tected sh/plpet lnformat l~ .  However, the 
C o ~  sees no r e s s ~  to e/im/nste 

ket-based rates rather  than the 8enerslly the in fo rma t i~  ~ in the prol~eed 
appllcable i n d e ~  methodek~ or, if ap. rule m that sround. Unde~ the new np~.e.~.~ 
propr~te ,  c a t - b u e d  rate~ In addition, dural  rules adepted as Sectlon 3482 ,  the 
~r~S C-~mm/ss/e~'s re~u/rements for stand- ~dl p /pe / /~  must  file its applkat io~ for • 

are applicable.~ Last,  there is noth- market  power determination with the 
ins in the Act of 1~92 even s u S S e s t ~  ~ m  and provide a copy of its 
tha t  t ~  Commiu/ml must  a d o ~  substan- 
tiv~ ~ddeUnmJ for market-bmmd r a t ~ ,  
which, u discussed below, are not war.  
rantod a t  this trine. 

A . / ~ r J o w ~ v  ~¢ C a m e r a - -  I . ~ t p p ~ / n .  
farmat/on 

The AOPL maintains that the NOPR's 
filins l ~ c e d n  wln ~ a/I ~ / ~ . / n  
the untenable poet t i~  of v ida t /nS their 
s ta tutory  du ty  not to d/sr .k~ confidential 
~ I p p e r  information in o r d ~  to comply 
wflh the rule. The AOPL u ~ r t s  tha t  the 
Commis,/on cannot b~ rule mpeal the 
s t a tu to ry  p r o ~ t i o ~  o4' confidential i ty 

~ S s ~ m  180l(a) d the Act d lg~ .  
n Farme~ Un&m C ~ U = / F . ~ b ~ ,  ~ v. 

i'ILqC. 734 F~d 1485, 1510 (D.C. Clr. I~S~). 

mS~  u e t i ~  ~S~(S) n~en~mS to 
3~3~Co). 

letter of t rsnmdtta l ,  without • copy of 
the application, to ~ shipper and sub- 
scribm on of before the day the material 
is mbmit ted to the ~ T h e n ~ -  
ter, the 8hiplp~ or sul:ecriber : n u t  make 
• written request for • copy d the o/l 
pil~line's complete application, which 
m ~  be p ~ , ~ k d  by the ~/I p/pellne. 

The ~ w ~  adopt the fo~ow. 
ins additkul apl~ach with respect to 
protec ted  shipper  in fwmat ion .  First ,  
und~ the ~ ~vvkbd by Sectl~ 
15(13), the Comm/u/ea in this orde~ au- 
th~iseu an o/I pll~m to di~h~ infor- 

and mate~ab e~essary for it to 

: C a m n m ~  at i~ ~D. 
m Su/~bL 

131,007 
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file its applicaticm, which d~cinmre in the 
abeonce of thle ocder might  be deemed to 

Sectlen 15(13). Next, as with all 
submissions to the ~ tha t  in- 
dude  ixtvlleUed informatton, the ~1 pipe- 
llne should file i ts appl ica t ion  for a 
market power determination with • re- 
quest for prlvilesed treatment under Sec- 
tion 388 .112  of the  Commiss ion ' s  
reaulatlem. As requ~ed by  tha t  Kction, 
the ell pipeline must  indicate the infor- 
matinn for which i t  is mektn l  pr ivf lqud  
tre~tmont, incindin~ ldontlflcatinn of the 
material  sub}ect to Sect im 15(13) of the 
ICA. However, for admin/strat /ve conve- 
nisswe, the Commbelm is r e q u l r i ~  the 
oll pipeline to file the orlSlnal applicattm 
and three coples in an unredactod form 
ra ther  than  only the ~ u requbred 
by  section ~88.112(bXli) of the 
s~n ' s  re~ulatinm. The ml pipeline must  

tbe elev  cop  requked 
by mctlm 348~.(a) of this rule and by 
SeoAen 388.112(b) wltlmut the Infm3mt- 

for whlch privflqed treatment is 
s o u l h t  as  r e q u i r e d  b y  sec t ion  
388.11~bXlfi). 

In addition, the Commimon will re- 
quire the pipeline to submit  • prepmed 
form of protective al ln~mont with its re- 
quest for pelviksed treatment and with 
its lettor e~ t ransmit tal  to its s h i p p m  and  
subecribers. Any shipper or s~ucr ibor  
~ a c~nplete cot~ of the all pipe- 
line's appileatim must provide the oll 
pipeline with an ezecutsd copy of the 
pretective agreement at the time it re- 
quests a cepy of the oil pipellne's 8pplka- 
tion. The Commission will act 
e~pedittondy to reu~ve any c o n ~  
about proem-tire Jq~reemonts. This sp- 
pemch is ~ to tha t  umd in Ut l~ tod  
c a m  to prevent the disclmure of sensitive 
information n and akin to tha t  s u u u n e d  
by the AOPL in its commont~ to the NOL 
This a p p m ~  will be s u f f k i ~ t  to 
vent the ute of the infermation to the 
detrimont or pcejudice of a shippor and  
will net  result in the lmpreper diacimure 
of busine~ transactions to a cempettWr. ~° 

Honce. there wlll be no viohuim of Sec- 
t i ~  15(13). 
V L  8 u b e t a n t ~  ~ ~ d  
8orems u d  A lmsmt ive  P r o m t u r ~  

Tbe ~mmlea ion  wffl not adopt sub- 
o~antiw s tandard~ includin8 *crorns and 
rebuttable pu~umptlons a t  thle time. In- 
stead, the ~ e n m l m ~ e  will c ~ t i n u e  to 
deve p ml p xdine precedents m t 
by-ca e the aO cat n Or - 
cedune adoptsd this r e. 

The AOPL,  Mara thon ,  and  ARCO 
mainta in  tha t  the Commission should 
adopt market  t x m w  8uideUna in this 
rule. The AOPL conumds tha t  the ab- 
m n c e d  thaee 8uldeUneJ threeXons to im- 
i x w  undue burdons on aU pL'tlCtpents in 
• market-baaed rate ~ .  They 
furthw 8m,e~ that the NOPR's reliance 
on s lack d c m s e m m  u w  mlepisced be- 
csum the A d m i n i s U ~ v e  Procedure Act 
(APA) c l ~  not ~ c u a e n ~  u a 
lmdude to 8dopt im of a final rule and 
that ,  in any  event, there was substantial 
support  for ~ market  power 
determinatinn~ I t  believes tha t  without 
such sul~tant ive  8u/del i r ia  a market 
power immmtatlon will be too elabe~te 
and unlocumed because the atl pipeline 
wili fcar selectln8 an analytkal model 
that unlmmm to it is dislavored by the 
CemmlesleL It thinks the industry is fac- 
ins a "resulatory vacuum." 
The AOPt,, Marathon, and ARCO suS- 

seat tbe Commlsslce adopt certaln suide- 
Unes and thresbeld screem in connectlon 
with establishinll rebuttable presump- 
tlons as a mcans of stnmmlining market 
power detorminatiom. They maintain 
that the cll plpelinee thonld be able to use 
BEAr  st as  thei r  8eoaraphic  marke t s  
without ~miflcat ion as p e ~ m e d  by the 
NOPR. They further submit  tha t  the rele- 
vant  product market  *hould be delivored 
pipe~, ,abae ~ p u ~ u m  (AOPL) 
or delivered pipenneable be~eis of bath 
r e l i e d  and unref~n~ p m d u m  (Mlra-  
thon). They abo  mahttaht  that  the ~ m -  
mimkm should establish market power 
screens to estabileh rebuttable Im~mmp- 

~ See, e,£, Phtll~ Pipe L ~  C~. Oed~ to 
Prudors Shipper Znfmsstim sad EnU~ Prou~ 
tire C~5~, ~ c k e t  Nc~ ! ~ 4 - 1 ~ 0 0 a m m r y  19, 
1994). 

mr~ 

XThe tsrm KEA re~ers to United SU~s Do. 
pm~ment d Commec~, Bunmu d gg~u~g 

5 31,007 

A m k ~  ~ AnuL BLA, m ~erzpktc 
~ * m m m d ~  mJ@r c t t ~  that m In- 
umded to repmmt m d Ktuat ecmmnic 
activity. 

rlnw eeJdmme 
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u.~-~, h g d ~ o m  J h ~ m b ~  31,18§ 
t /ms  in connection wi th market power 
determinations. Marsthon suues t s  an 
I.IHIS~ oi 25~0. ARgO sunes ts  screens ~ 
• market share based oa actual deliveries 
or cal~u~ty of less thaa 45 percent into, 
for example, • BEA or • market sham of 
55 percent cemb/ned with aa  HH/  o~ 
2500 ~" less bssed m Cal~city data. The 
AOPL refers to d~c~ sc~ens ss su l~s ted  

a th/rd thresh4~I M a ten percent market 
share fm poumt.lal waterbem~ traffic. 

On the other hand, Alberta, Toud, the 
Fsrmer% and Sinclair mppm't  the Com- 
mission's decision not to set sul~tant/ve 
standards aad to deveJop l~ecedenU on • 
c u e - ~ - c a m  ~ They q r e e  with the 
NOPR that no comens~  mdsts an~x~ 
affected 8taupe shout substantive sum- 
dards and malntain that the Commlaslon 
~ukl not cam/d~ eaabllshins mhstan- 
tlve standards until it has pined me~ 

hum • number e~ applicatlom 
fo~ market rau~ Total and the Farmers 
mbmit  that  the Commimkm properly re- 
kcted the u~ ~ IIH/s as ~cru~s to avu/d 
arbitrary rundts. S/nclair approves of the 
Commission's dee/s/on not to establith Be- 
ner~ standards s l~ut  seosraphlc markets 
and to place the b~rden on the oil pipeline 
W lhow t~e relevs~ce M ~ y  BEA. 

APA d c ~  not require • camensus to 
adopt rule~ Hovn~u:, he~e, where the 
C~Imlu /on  h u  the very lin~ted exped- 
ence of two oll p4peline p m : e e d J ~  with 
respect to marlmt powez detemsinatlons. 
this hck  ot c m ~ w u s  amons the pro,ties 
mo~  sffec~ed ~ to the ~ 

cam-by-ca~ bu/~ to ensure that 
are not ~ to be CUml~titive. ss 
Hence, the CammlI/m at this tlme is not 
adoptin~ substsntive 8uldeHnu and 

The Commim/on ~ no resulat~/vac- 
uum u auert~l by tl~ AOPL. The Com- 
mim/un'i m~dural rqulatk~ Nt forth 
clearly what matters are pen/nent in de- 
termln/n~ ./sni~cant market Oo-~--e~., 
seqraphlc  aad pruduet markets, HHI* 
and market share. The Commlssi~ does 
not vk~w the lack of sa~e~  u untair f 
unduly burdenKme. As with aay propo- 
aeut, the oll pipeline must make it* mint 
permudve cam for its IX~tiee. 

With r a p e ~  w specific screen i,m~es, 
the ~ is hoe read~ to adopt 
BEAs u the defined or premmed sea- 
smphlc market ix* the absence of m~e 
experience ia determin/ns relevant See- 
sraph/e marketL Similarly, the CammiJ- 
sioa is not ready to adopt • specific 
d d i n i t i m  d pruduct market. Nor can the 
Cmtmim/m at this time ado0t pn~ump- 

about market power determinatiee~ 
The ~ m m l u l o n  p ~ e n  to p ~  more es- 
perteace with Jpeclflc cueJ  to develop 
H H I  (msrket o0ocentmtim) sad market 
pow~ criteria for oll ptpeliaes. ~7 These 
i~um .hoWl ~dl be punued ,--,utiou~ m 
a case-by-cs~ bes/s to erasure that mar- 
kets am not rammed to be competitive. 
Of course, u more experience is p i aed ,  
lXecedeut csa serve u wun u presump- 
uom to pm~Je 8u~duce. 
The AOPL cmtends that the pmpmed 

appUeat~a pruc~s is unfair became an 
e/l p/l~li~ must should~ its burden 
pru~ ~rl~ to Imowlns whether the c~n- 
pet i t ivenem ar • market has been chal- 
lensed. Both the AOPL and ARCO 
sussest al tematlve procedures b,u~d on 
the use d 8creen~ Toud, the Farmers, 
Petruchemical, and Shtchsir approve M 
*be O m m i n l o n ' s  p~cedural rules requir- 
ins the ~11 l~peUne to rue • case-in-chief 
at  the ouumt. Total maintains that this 
will l~e the bun~ on partles to a 
mark~ pow~ ea~. It sugw~ that the 
bun/en cmdd I~ hn~h~ minimised and 
the analytical quality o~ the da,- en- 

rathe ws~ m f~  the ~ 
man Irides. whkh cakukta  market m 
t~e  by i the .quann d ~d/vJ~al 
mnrket dhs~s d d tho fh~8 in Um ma~k~ Irer 
ezamp~ i f  each of fu~ firms h~  s ~ p~en t  
able d tbe maHa~ UN BIG fur tbt markst 
wmdd be ~1~0 ((2.5 x 2.5)4) w 2.~0 In nmtach- 
edad t~rmL 

m W'd~m~ P/pe/Jne ~ M ~ | 61,136 
(lg94). 

Sa~d r ~ u ~ ~ m  

a fba: te~  Pfpe L / ~  ( : ~  S3 lrERC 161,47"~ 
(1990), ~ m ~tb'~ 55 IJIRC 161,084 
(19Pl). 

m J~.,.mm.m Ua/m ( ~ a m d  Rm:baage, £ ~  v. 
P'l:Jt~ 7~4 lr2d 1486, 1510 (D.C. Ch'. IM4). 

mTbe , . m ~ * -  to tb8 NG~, atom8 otbw 
th~ss ,  indkst~d a lack d cememus abom the 
u l  ef BP.~ and the a p j z ~ t s  level f ~  an 
H ~ r  mum.  

u G u s r a p ~  and ptuduct m r l u ~  and l f l ~  
and mar l~  pouw am ebo discumed/n~L 

1' 31,007 
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w a S l ~ q u ~  o u  m v ~ - ' _ - -  - -  T h e ~ m e s u o n e e d ~ o d l . ~ u n  

AI ind~ated above, the Commi'si~ b A~ e/l pi1~t~ m~anS a wmv~ "~'~ 

~emc~ it rejects the AOI'L.~ snu . p~It lve market~ may nm ~ . 
altenmtlve psvcmsm~. ,_- - , ~  reques~ with its applicattoe lot market- 

i n ~ t h e p r ~ m e a ~  v- V I L M m L U Z 4 q a n d ~  

pcaschF Tbz Comm/mms s, ~t,.~.---* _-_- 
mm.e t.han . n  oa ~peUn,  loem" i '"  ~ Omes uo S e ~ c  azssus inu  on u =  .zve' 
u/i~/in ~ ~dm that en~.~. ~. ~ ~ ~ ~ m me~r aura- 

fu¢ce~O Last, the ~ ,  u psrc ~ pums ~o ~ to m~u~" ~'" 
bull rst~L 

a~Sate ~ ~iovli~ data. 

s u m . . n , ,  exceedins | ~  i ~  in  costs, aud t e r n  l imi ts  an r e a r m - , - , , - , ,  "-"C-t" 

thM. r # t ~ i u a B u ~ J ~ l ~ u r c a t ~ d ~ c ~ "  for  • trial ~ .ue~.~ u~ ,~-. ~--~ , .  

~ e  i t  is apprv~u, shlppu~u to ~ whethe~ c ~ m l ~ u u ~  ~, 

rat~ CUeL F 
arWus from m a r ~  __ , ;¢ t~ ,  v,~ .~Itlan. they malntsL~ ~,nac LUC. 
~o~, ~ A~. ~----, -. ~ X . ~ d - ~ , ~  ~ m,~- 
eil pipeline ~ in its market-uuea ru~ ~ .,,-. .... m~e- 

bette~ f ~  the  d l  pipel ine to d e f e s d  se~.sy 
c e  c ~ t  S r ~ m d s  u n d ~  Order No.  561.  A n  c m u ~  - " ~ m u i m - -  
-~, . ~ . - ~ -  rosy  file an appl~¢ztlon for ~ mainta ins  that  the ~. _.  
vu  ~ ' v ' C " -  ; - _ _ _ _ . . :  . . . . . . . .  = ~ I m o / ] ~ l ~ m l L Q e t o f i l e ¢ c ~ -  
m a r l l ~ ' t  I'ALeS liT. I m y  ~ u ~ .  ~ r ~ l u ~ - ~  r - s ~ - -  . L ~  . . 4 . ~ ,  
~ k e t ~  . . . . .  - . - - .  iat 'a~mst. i~ about  ~ l ~ r ~ - -  

Suckeve ~ about ~o~com~tiuve ~ . ~ .  " ~  ~ ~ke~ r.t-- . o  
. . . 4 ~ r m  afte~ others are found to be . . . . . .  , ' - - -miss ion  can examine 
~ - - ' ~ - -  - -  " tO " t n i L t  v, nus ~ . v , - -  

i t iv ,  plpel in~ to ~ o w . -  _--_-- ,L ' -~: ;  ~ that the ~ n~u~. -~ 
. . , . ~ d m u .  p i n . r a m s  o r  ~ - - - "  L ' ~ - - - - - - ' s  esrninIp beotum c a m ~  

peCltive man~eu~ ~ ~ "-- --" -~ w i ts eaxaSa~s t h e ~ t ~  m y  ~ - ~ - - -  

c m u  butwm~ compS, uve  . ~ ,  ------=. berta further suSSesutheC.oamsm~m ~"  
p ~ i t i v u  markets  u ~  • cm~-~- , - ,  . . . . . .  _ . . . . . . . . .  

. t t ~  h I j d ~  t~ I ~  i t  l a ~ m d  u l p l ~ t  

. , , , , , .  

a v a U s l ~ /  a ~ u ~  w " w -  

cam." C.Am~ IO, 
i~,. 2, 3. FKI~--, 7S 4 It.3d 14s6' I$10 (D'C" ~" ~" ~. 

~t _ ~  m. b~n,St~W~O tm/uu iL e-~ 

1 31,007 
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cons ider  a d o p t i n 8  a r a t e  t r i a s e r  
n~.han/sm as a mfeS~ard asainst mee~0- 
aJy fonts and to l~n~dde a tak.rance level 
around m t u  to ensure they do not 8tray 
from a zme  of nummablm |uL  

The C o m m i ~ o n  cm¢ludm tha t  there i8 
no need to adopt  8one~k rnles about con- 
8trnints on th~ level or duration of mar.  
ket-hased price~ This is a matt~ to be 
con,/dered in indivldual ca|es in lisht of 
the c/rcumstanc~ tbere. Tbe ~ 
does not cms/dor the market-baNd rate 
a01xeach for oll pipellrm senerieal~ as 
expedmenUd or in need of a trlal or in 
need of sener~ sa~es~trde, ~ u rate 
~ All inch iamua can be di~casued 
in the cmte~ of an indivldu~ ca~. 

Tbe Commlss/on will be abe- to ade- 
quately moni to r  marke t -based  ra tea  
thrnuSh pei~ chanS~ becau~ the oil 
pipeline must file its ,*te l  In addition, 
the Camm/minn can mmi to r  the @/I pipe- 
Hne's a u r e a a t e  earnings  throush i ts 
Form No. 6 f/lin~. 
V / / L  T h e  ]h i l o  

The Commission is amending  sub- 
chapte~ P of ira r~ruintion~ Reeulat inm 
Under the Interstate Commerce Act, by  
addins  a new Par t  ~ S  to tkeor resuin- 
t i ~  Section 348.1(a) requires an e/l 
pipeli-e to file a stotoment of pee/ti~ 
and s u ~  amulets with it* a0pii- 
c~tke~ Sect/on ~8.1Co) p~vides that an 
o/1 pipeline's t m t e n m ~  of pesitla~ must  
include an e=ecut ive  s u m m a r y  of i ts  
s t a t e m ~ t  of l X ~ t J ~  and a statement of 
matori~l fact~ The lat ter  muat include 
citation to the supportin8 umtemmts ,  ~t-  
hibits,  afflchsvtts, and  prepared testi- 
me,~y. In tts 8totement of lXU/ti@m, the e/I 
pipel/~e would be expected to ~ e ~ n t  its 
srsummuts in f a v ~  ,,~ its pesitinn tha t  i t  
incke etlpn,~flcant market  pov~r in tbe ride- 
vent  m a r l m ~  The Cemmisdon rucetved 
no commmts  sbom the spmdflcs of Se¢- 
t k m  34S.l(a) u d  (b). ~ 

348 .1(a)  ~ that  i n  o/l 
pil~Ine ,eakin8 a mark~ l~,~r dmnn/- 
nati~ include with its a~atlon the 
informstice required by  Notion 348.1@). 
Undez ,ection 348.1(c) the o~ pipel~e 
must include corto/n d e ~ t o d  informa. 
t in~ Tbe t n f o r m a t i ~  requirud is m a r r y  
factual and  is relevant to m e a ~  the 

d] pil~]/lw's ~3/Jlty tO ~ ~rket 
powor in the relevant markets. That mea- 
surume~t will eaable the ~ m  to 
determine wbeth~ the ~I pipeline can 
eze~ct~ , / ~ t  market power by pre(- 
itob~ ma~toinins its p~/cu . ~ e a n t b y  
above ¢omp~t iw k ~ b  for a ~zJfkant  

T ~ ~ l ~ r ~ u l r L n s  t ~  oll 
pipelines to e~eat ial ly file tbe mine infor. 
mation as the C.~oenmi~on has analysed 
in the p u t  in o~ pipem~e proceedin~ 
with respect to market power determina- 
ti~u~ In brid, tbe ~ is first 
requirin~ the oll pipeline to define the 
relevant nuu~ets to be u a l y e a d .  I t  must  
identify the see~aphlc areas and the 
products to be analysed to establith the 
relevant markets for which to determine 
market  pow~.  ¥or ezample, the inquiry 
ndaht  be, does the atl pipeline p ~ a e u  
s tsnif~sut  market  power avur the trans- 
portation of crude ell into the H o m t ~  
anm~ Yurtker, the Commission is requlr- 
ins the ~l pipeline to identify the ca~pet- 
itive t ranspecta t im alternatives for its 
t h i p p e ~  l n d ~ i n ~  potential cumpetitioe, 

other ~ l ~ l t h m  ~ its 
rates. Finally, the a/l pipeline must com- 
pu~ the market cm~entratie~ for the rel- 
evant marke ts  ( the H H / )  and  other  
market  power measmes b a e d  on the in- 
formation provided about competition. 
Tbe ~ will be ab~  to analyse 
the u/t p/peline's informat lm and  its mea- 
m of m~km ~ t r s t ~ m  and power 
to de~rmi~  ff ~ @11 pil=lL.= |sc~. ~ -  
n i f ~ t  market  power in the relevant 
markeu~ 

H a record about a market  has been 
~tablished in an o/I pipeline pe~ceedins, 
anothe~ oll pipeline may make um of an  
or par t  of tha t  record in s a t l ~  its 
burden to i~ese~t information to the ex- 
tent  the o t h ~  t ~  omta ins  relevant 
public iMormat/~ wh/ch is not ~t-~- 
dato.u Tbe Commim~ turns to the sl3e- 

A..~atom,mt A---C.eq~uOh~ MarA~ 

In S~tsment A. tbe Comm/aslm k re- 
qulrins that the ~l Nl~li~ descd~ the 

mark~, in ~ it e,mke to 
make a sken~ that it lacks dsni~snt 
market Oowe~. The a/l pipeline mu~ ex- 

'UT~ R that ft b un~b. to U 
the dl 1~N/Im spl~mn~ to flk e eaa~in-~ 
at the uutmt was d~n~sd ahov~ 

u FKR¢ ~uuu -,~ J~lu/a~ | ~JGS at 
p. 3~Om. 
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ptain why its method for mlectins the 
s ~ s r s p ~ c  msrkets  is ~ t e .  The 
~ sire  ~ r e q u i r ~  the o~ plpe- 
llne to include both rulevant ~ and 
destinstion markets in its evidentiary 
presentati~. This will provide interested 
parties with complete informatlon about 
competltlm st the supp~ and d~Ivery 
ends e~ the plpeline systen~ The Commls- 
sloe ~s not requirlns the ~/I pipellne to me 
• market analys/s o~ each po/nt-to-polnt 
corridor. The Commissioe concludes that, 
in light o~ the s/Sn/flcant polnt-to-po/nt 
traffic in the oll pipeline industry, this 
would I~ too one,ore a requirement st the 
flllns stasu, tha t  • pelnt- t~l~int  corrJd~ 
snalysis may  exclude COml~titive slterna- 
tivus to the relevant serv i~  and, in soam 
~ it could provide an insccurate 
p l c t u ~  ~ market  ceecentrstioe.  How- 
ever, • i m m ~ m a t  may,  ss Ixsrt o~ its 
response to the oll pipeUne's application, 
seek to pmvu that in the particul~ cir- 

• po/nt-to-p~n/nt corridor ap- 
prosch should be uNd to deterndne the 
aPlxopriate seqraphic market. 

The Comm/mm is not requirin~ an o/l 
l~i~dlne to file pursuant to any partlcular 
Seosraphk market definition. But the 
Commiuion exlpects that oil pipelines will 
pro, pure w uae BEAs u their s w ~ r n ~ k :  
market~ Xn that event, the bmden will be 
on the oil pipeline to explain why its use 
M BEAs m" 8ny othm" deflnltkm o( the 
seographlc market  is appropriate.  H • 
pipeline u ~ s  BEAs, it must  show tha t  
es~h BEA represents sn appropriate seo- 
sraphic market. Of course, the o/I pipeline 
may ch~ee  to define its relevant p o -  
graphic markets at • sub-BEA level, such 
as by a s/yen tad/us armmd its termlnals. 
As with BEAs, the ail pipeline must  ex- 
plain why this geographic market  definl- 
tioe is appropriate. 

The AOPL, ARCO, and Marathon 
malntain that the Ce~nmission shoed e~ 
tabUsh BEAs "as  the generally applicable 
means for de terminin8  re levsn t  geo- 
Sraphlc markets"  or "[a]Iternativuly the 
'explanation' tha t  use of BEAs to define 
relevant  geographic marke ts  complies 
with Cmnmlssim pn~edent  should s s t / s ~  
a pipeline's o b ~ t i ~  to explain its clm- 
sen appruach.  ' ~  The AOPL refers to 
~.Ju~e and ~ s  as such precedents 
eml~ BEAs to define relevant 
sraphlc markets. 

Total, and the Farmers sup- 
pert the Commim/~'s 8eqraphlc market 
pcupos~ A/berta ms/ntalm that the Seo- 
sraphic sise d markets will depend on 
msny faetort Total submits that there 
are many instances where BEAs are 
larsex than i relevant ~ market 
anm, inch as where a pll~.llne needs two 
terminals to serve distlnct populati~ 
centent It furth~ states that it does not 
d ect, to Cemmmim's  Wos ssl to 
allow pipelines to submit data oa • BEA 
has/s, provided that shil~Pers have the 
rilht to c~tmd that the BEA is too larse. 
In additlou, Total states that it 
the ~ ' s  conr.luskm tha t  shippers 
should be entitled to imMent information 
demonstrating tha t  it  may  be appropriate 
to utJlise • IM~mt-to-p~t ~ t i m l  
con'ldof marke t  u the relevant  | eo-  
8raphlc market. The Farmers maintain 
that it I~ f~r m~e m~tic to define tale- 
rant 8eo~aph/c markets on a fact basis 
than on the b,uds d arbitrary BEAs. 

The O mmmi  reyects the on 
linm' requests with ~ to BEAs. As 
s~ted above, the ~ believus 
that the s ~ t e  8eo~rslphic markets 
should be determined in each p~ceed/nS 
b a n d  on its facts. The bunten is on the 
proponent d any  pm' t icul~ definition. 

The AOPL aim arsues q a J n s t  the pro- 
pored to include or i~n markets. I t  states 
tha t  the Commiukm provided no ratio- 
nsle in the NOPR snd  tha t  in Buckeye 
and WHUams the Comndm~ rejected ar- 
~ t s  tha t  it  comtder or i~n markets  
and focused oely on deatlnatlon markets. 
I t  adds tha t  this complexity is not needed 
when the~re is Httle rea~m to be comcerned 
about monopsony power in orisln mar- 
kets, tha t  an  analysis ~ each end of 
polnt-to-po/nt aervke would sisnif'~antly 
increue  the bmx~n on o/] pipelines, and  
that the defmitioa o( ~ market is • 
matter ~ some uncertainty owing to in- 
~ .  The AOPL asaerts that • 
competitive ana lygs  ~ ~ markets  
~ u i d  be required oely whe~ ~ l ~ . e d  by 
an oil pipeline or if • shipper ra~es an 
inue  of market  power in o r i ~  maxket~ 

On the other hand, Alberta and the 
Farmers support the Commis~m's  
sal to include orJS~ m~rket~ Alberta 
maintains that  an  oil I~pelLne need only 
pemem market  power in either a a  

AOPL's eanments 8t p. 41. 
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ar dmt ina t tm  ~ to u ~ t  m a r k ~  
pmn~ i n ,  ~ t i m  ~m~k~.  T ~  
Furmers 8tare t ha t  ~ the NOPR 
m~y a U o ~  p N t m t a n ~  to m ~  caVOur  
market  d u ~ l t i m s ,  t h e e  ia , o  justiflea. 
t~n for mlutrinS protmumt~ to bear the 
bm~k~ o( p r o ~  and  tha t  ff s pro tm~mt 
~ the bsue ~ cu rddw m a r k ~  pumn, 
the bm~kn ~ p r e ~  dzmdd remain w~th 
t ~  s p p l k a n t  u im~t ~ it8 ovwa~ burd~m 
e~ e~ablish/ng the rekvzmt 8~raphi¢ 
market. 

T h e ~ ~  that it is 
approprla,- to Inclu~ ~ISln marke~ In 
the seo~al~k mark~ Informati~. At 
thls tlme, t ~ ~  Is~fl] ~- 
cemed abeut the pe~b~Ity ~ mmz~mmy 
po~n~. The C~mnl~m a~ffeus wlth the 
Farmers  that the ultimate burchm o/" 
~ is m the ~ pipdim to establi~ the 
rulevant ~ m a r k ~  l lo,nnn~, a 
p , u t ~ n t  of cueddor p a ~ r a p h k  m a r k a ~  
must  come forwani wlth i -  adoquate  
i m l . t a U m  to war ran t  ruhuttal  by  the 

B. ~ a  temem ~ - - P m o ~  Ma.dma  
In  S t a t e m ~ t  B, the Cmm~Imlm b ~ -  

qu~m8 t1~ ~ pip~ue to k l~ t i f y  the 
ix~d~ct mm~et  o~ mm4~ts f ~  ~ k : h  i t  
~ k s  to a t ~ h  tha t  i t  Ise.J~ slll~lfiamt 
market  powm'. The edl p~pdine mus~ ez. 
s~ain wt~ the ~ medu~ ~fini- 
tim is al~rlate. 

Und~ the ICA, the ~ ~¢u- 
l a t a  the m m s p ~ t a t i m  ~ ell by  p~p~ 
li~.4s In a m a r ~  p u l r  a m d y ~  the 
~ min t  d e t ~ m l ~  the uil p ip~  
llz~'~ abil i ty to mmr¢i~ market p o m ~  
~ r  thia ~ t i a n  ~ r v t ~ .  H m ~ v ~ ,  
s market power analy~ In s m m d  can- 
m t  be made ~ d y  l~ the ~ e t m ~  ~ trans- 
p o r t a t i o n  r l t u .  Where  compe t i t i ve  
a l t e rms t iv~  ~ a r a i n  the sppli t~mt 's  
abil i ty to m i ~  t ranspar t  p d ~  the d f ~ t  
e~ such ~ n s t r a i n m  is u l t i m a t ~  r e l ~ ' ~  
~ the ~ l e e  ~ t h e  ~ m o d h y  m m ~  
pee t m e, the 
pr~z (re.rant ~ ~e ~s tram- 
pee~x~m emrs~) se~md~ wm be the 
r ~ n ~ m t  p rke  to be m ~ d y ~ d  f ~  m~dn~ 
a ~ i m 4 ~ n  e~ the altmmativua to a I ~ e -  
line's t~ rv i~s .  However,  in m in- 

crude oil plpe~nea, i t  m y  be ~ t e  
to make a cram b a l i  mz]y m t rmuporm.  

r s tm.  A p l l ~ i ~  m y  ~ to file 

s~h s ¢a~ aml a ~ t  may aqp~e 
tha t  inch s c a ~  is ~ t s .  In e/ther 
ever, ~ burd~ e~ mahllshi~ the N~e- 
rant induct mark~ mz~i~ m the ~ 

The ~ Is na req~ a ~- 
¢fflc way w ded~ne the izrud~'t marke~ 
The ~evant ~ market tim mmld 
be ~ b~mm the tramperta- 
tke d ¢rmie dl and the trampurtati~ of 
r~ed ~ Crude ~ ~ U ~  
eou]d ~ be d~vlded to Inclmie tram~ 
pe~atlm d natural gas liquids while 
izuducts transpertat~m ceuld be dem~ 
amd by  type,  such as m o t ~  Sue~a~,  dis- 
t i l k t~ ,  or Jet f u ~  T ~  oll p l p ~  ~oukl, 
in dw first immm~, ~ its product 
msrkst smi the Iz=dm is on the all pipe- 
Um W JmC[fy its d z ~ .  
The AOPL aqpJea that the Cammlm~m 

Is unJmUflab~ ret~atJnl from the mm- 
dard ul ~ a.d Wiff/am~-"ckllv- 
e~d ~ ]zuu~um pvod~." n 
maintains that this stamla~ ahould be 
the ~ applkal~ me~hed fu~ Iden- 
tff~t~ r~ant Sm~uct marke~, ~t~ 
p~t~ll~nts free to ar~e f~¢ e=eptlem 
as aptz~z~t~ 
TeCal mal~talna that the Cemmlmke 

h i  e m u e ~  meuUntmt that ~ e  and 
p m l ~ - t  markets  can ami ahouid be di- 
vided fur ther  into diffe~mtlated prod- 
m~s. h a q p ~ s  that ,  in coder to minimize 
the need fur d/Kovury, the Commisa/on 
.hou]d r ~ d r e  that the d~very  data be 
~ b m / t t o d  b~ crude and S~duc t  type and 
tha t  c a l ~ d t y  felled upee in HIG cakula-  
~ d~uicl ~ ~ t e d  b~ c~ le  t~pe~ 
snd  ~ types. I t  further wbmi ts  
that e/l p/peUnm .heuld be furtU~ re- 
qu/m/to identify all ahemat/ve~ ~ the 
mine crude type or p~uducta whkh are 
be/us ~ b~ the p/peUM .eeklns 
• msrk~po~.r  dtmzzmzatio~ 

The ~ reiteratu that i t  is up 
to t ~  ~il pipell~ to k i~t i fy  me pr~lwt  
market ~ mm4un~ for wlddz it  ~ to 
emdsttdz that i t  ~ ~ai f icant  mark~ 
pore=. As stated show, the Commimim 
Is not a C ~ I a h i n g  s t  tJ~k time any  pce- 
mmpUm~ u maum~d by clw AOPL 
N ~  will t ~  Ccmmissim ~ q u m  the c~l 
plpell~ to submit Infarmatlm by 
aml ~ t~pe u ~ e d  by T ~ L  
This wouM be t ~  e ~ r m ~  a t  the out~et. 
H ~ v e ~ ,  in ideetifyin~ campet~t~m, as 

/ u 49 U ~  l(tXb). 

FuJmd WmW meumo  ¢ mm*ome ¶ 31,007 
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tim* ~ouid  ~ t £ h  that ~ the 011 ~ u a d ~ o  to ~ on the 
~ . . I ~  ~ . . ~  t~ ~ th~ d~Uv- ~ e ' s  commodity ,:y3pe used to determine ~ " - - -~ - -  ,- umful ~ ~ t  

.~ ._  ~ r , ~ r  e~to c ~ t e m ~  t h s t  m e  q.~u" m ~ u - -  ~um ~ -  - ill power . . ~  ~ .I,... ~ I t  fu~- 
. . . . . .  • ~ - ~ , ~  e{ ~ ,t~,, _ ~ e m w u ~  ~- - -  . ~ 

m l u ~ u  • ' ~ ' " ~ i ' ~  , .  , ~ . ~ I m ~ t l c .  I t  ~ i  t h a t  i t  m u s t  be # 

t h a ~ -  
r t l t ~ m t  prlce for the  p u r l x ~  e{ ceml~r"  its ~ t i o n  nttes, ~ u  n ~  " ~ "  
. . . . . .  :... ,~tives to a~ p/s~. e~ed ~ th.t re.st be rue u t ~ u ~  ~o 
mZ ~ w - - - ' .  ,_ _..--~ ~.--~.~u~a cus of the  # .  I~ specifically re/ers 
" - ~  _~- .~  ~ .  ~ t e d  to • discuss/" m ~ gll ~ msrkets, wb~U ~he ~.~ 

how to define m a r k z t  ~ v - . , ,  T - = l e v a n t  

and ~ ~ " ... w s y s  ~ m . ~  --.--,t ~ with r~- e ~ .  - - - ~  . . . . .  . k e t  could include 

~ n T  ~ It asks the Case~slon st • ".ion r~U~ an~ raise its ~Wu~tsm~nm.rowboUnds .  
d~,.e .Ueuld 

ins .~ prke snd a p/~line's market P°~er" 

Tue ,-  

" ~ ' "  F - ~ - - - - , . ~ - -  ~ l ~ t e s  the  t rans-  - ~  no t  caamsmer~ T l d s  is bec~ , 

p ~ u . ~ - -  - -  • fucqms, msch as ~ " - ~ * ~ ' c o u S u m m ~  i t  is the ro te  pmu  

p o w ~  ~ t h  r u p e c t  , -  - r .... ~ mus t  conskk~  t~e a p ~ - ,  

Sinclair us t sus temeut  t h a t  ,~Ue delivered comnu~ll Y o r e d u c t  marke t .  T h e  C ~ = n n i s ~  
~m~tder  reqoWLS f~r ~ wbe~ it  

,o~ that ~ u~ ,- . in S~.~t C, ~ C ~  

- - ' - -  t B  ~ w  " a l l  x e z e r ~  ~ muz inctude ~ m e n  
~ l a ~ r s  - ~Oz " ~ ' - " - - ~  ~ - -  ChU~ 8~mlt Ute Pli m u m  _ ______~. 

- -  ~ ~ s m - . ~ -  in woma 
.' I t  m s l n t a / n s  t h a t  l imitat ion,  the  M PiPe ~ne 

W~L 
~ l q m t c  sunup ,  ~ ~ z u ~ u U m  P i n t . a t  

~ I~,SCS at p. 3Z~g~ 
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h a ~  to include da ta  m the cai~ctty ~ its 
fscilitie~ on its ~ p u t ,  on its re- 
cetpts in its orisin market*, on Its d~iv- 
er/m in its dmtinatlou mark,m, and to / t s  
major canmminS mark,. . . ,  and the 
a l~  between its terminals and its major 
c o n m m ~  ~ ~ should be m p .  
piled for each commodity carded,  such u 
~ fuel, 8a~nne, etc. 

The AOPL maintains that ,  aside from 
its ~ m a r ~  oMect/on, t ~  
Statement C would require extremely sen- 
a/tire shipper ruce~pt ~ delivery infor- 
mation, which, in many  instances, 
cemtitm~e disclosure of confidential ship- 
per information in vte~tion e/ Section 
15(13) ~f the ICA. I t  adds tha t  diacksure 
~ dato  for each commodity carried wmdd 
c~mpmmd the ~ I t  makea two re. 
quests.  First ,  Stot~ment C aho~Id be 
s t r u m l i M d  to require ~d~  informatlou 
likely to i n f l u m ~  the ul t ln~to  market  
p o w ~  ~ t l o o  and, mc~xl,  ~ 
mechanism m~st be developed to sere- 

the ~oufld~tinl~ty ~ the tn~orma- 
• , k n  f ikd.  

/ ~ l ~ a  and Tatal e~pport the Comnd~ 
s~ou's p~opmal to collect detailed data .  
Total adds tha t  tbe ~ 0 m m ~ 0 e  tho~d  
direct i ts J ~ f  to a sue lmto  de l iv~y da ta  
.ubad t ted  by  an  pipemzns l e r v ~  each 
BEA and cs l cu l s~  delive~y-beued 
because the avs/klMlity M such s tudim 
w~uld reduce the need and difficulty 

such data in discovery. I t  fur. 
thex ~tam that tbe d ~  d~ta ~dso will 
be umful to deumnIM the ement ~ exce~ 
capacity and to determine the llkelihou~ 
that terminal|  would be o0mtructod In 
r ~ p o u ~  to s rate ~ bec~u~ i t  is 
necem~ry to Imow the eztant ~ avadhd~e 
uncummhtod ulp~xo~n cai~ctty and ~ p -  
pik~ to ~ s ~  a m w  unmdn~L 

Tbe ~ o m m i m ~  wjects the AOPL's re- 
quint that  S to t em~t  C requ/re only d~ta 
Uludy to influence the ultimato market  
power deumnina~Lou became it  would en- 
s4Me the ell ~ to m~ke t h ~  det4~ 
min~tiom a t  the outset.  The AOPL ' s  
e m c ~ n  abeut  s e f q u a r d l q  the coufkk~- 
tmS~y M ~ m l t l w  i n f m t ~  ~ I ~  

~ discus.~zl ~dxwe. In thls r ub ,  tbe ~ m -  
~ will not dln~ct staff  to c~lect *q- 
~regate del ivery da ta  and calculate  
delivery-based HHIs. However, if the 

Camm~ rece/v~ mfflc/ent data to 
make cu~'tion warranted, it may fete- 
sk~r this in tbe future. 

D. Stotmmmt D - - C ~ p e t ~ t / w  Ahema-  

In S ta t emmt  D, the C o m m l ~ m  ~ re- 
qulrtnlr the ~oll pipeUne to de*c~'l}'e av- t l - -  
hie tnsaspor ta t ion  a l t e rna t i ve s  in 
c 0 ~ x ~ i ~  with t ~  oU piINdi~ in the 
relevant markets and other competitlce 
c ~ m m d n ~  the ~ pipeline' ,  rates 
these m a r k s ~  To the extent available, 
S ta tommt  D must  include all pertinent 
dato a b e ~  transportotioa a l tornaf lv~ 
and other ~ ccmpetitiou. For 
exampie, the oil pipettne wuuld have to 
Im~ude da ta  s/milar to that  provided for 
ita own facill t~s and services in State- 
m i n t  C, includinS c ~ t  and n d k a p  da ta  
in spedfie re/oreace to tbe eli pipel/ne's 

sod  major coummlnS m~rl~4.  
Tbe folk~InS m m s p ~  and other o0mp~ 
t/tl~ might be included in a market 

cakulatin~ ~thor pipelines, includ- 
eS w'~vato pipem.,, a~d d~e 
through the |,m|p'aphi© market but 
wither Umninal,, piO~zse ~a~nS Bar 
the Sse~al~I¢ market, ~ trucks, 
aml ~ within tbe se~wraphic mar- 
Imp. The C~zmis,/~ is not excl~ any 
a l tos~ t tvu  form of ~ or other 
~mpetlt/~, indudlnS, for ezampie, local 
cummmpti~ in ~ mark~t~ However, 
th~ burde~ is ou tbe ~l pipel/ne to just/fy 
its ~ o~ transportati~ altema- 
tlvse and other ccmpetitlm in its market 
puwur ~ 

The AOPL ms /n t s /m tha t  the State. 
meat  D - type informatinn lies iarsely 
beyond a pipelL~'s rmu:h. I t  declar~ it  
ldld~ u~U~lx m ~  • ~ n p e ~ s  p i ~  
will p rov ide  i n f o r m a t i o o  such  as  
throuShput,  o r i~n  m a r k ~  r u ~ / p ~  de,t/- 
n a t / ~  market  del /ved~,  and del/vez/es to 
~- j~  ~ markm, ~ c ~ t l y  
by commodity. I t  status that to do .,, 
would be lJbqpd. I t  aho m ' ~ m  that  Stoto- 
ment D potontl.~ rQqu~, tbe p rod~  
t ion of much u l t i m a t e l y  useless 
i ~ f o r m a ~  I t  r u l u ~ t a  the C4mmlmim 
to requ i~  '~ ,dy  informAtioo or estimates 
com~uinlf matters ultimately affect/n8 
the Cmnmiss i~ ' s  de tormi~t inn  M mar-  
ket pow~,  .~d to require o ~  ' ~ u ~  
avaUsbk intormaclon or [the oil pipe- 

131,007 
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llne's] best estimate oL competitive alter- 
I~t/V~J. ''$I 

The Commission denies the AOPL's  
request. As stated above, permittins 

the all pipeline to submit in~m~mation or 
• ~ t /ma t~  tha t  only affect the Commis- 
J/on's determination M market  power will 
enable it to make tha t  detorminatJon a t  
the outset. With respect to the 
r equ~t ,  tbe C o m m l m ~  haa modified tbe" 

in the NOPR to require tbe off 
p i ~ l i ~  to include pertinent da '-  ~ to 
the extent available. Hence, as requested 
by the AOPL, the ~l pipeline need 
f /~ information that is imbl i r~  available 
or its best eatimates of camper/ t i re  alter.  
natives, unless the ~I  pipeline IXmesm, 
additional information. Of o m r ~ ,  it is in 
the oll l~peli~'s inte~st to make its be~  
~ to m t / ~ y  its b u r d ~  of p rod .  
E. Statement  E - - P o t e n t / a / C ~ p e t / ~  

In ~ t  E, tbe Commiasion is re- 
quiring the ~il pipetiM to describe 
tial o~nl~t/ t ion in the nelevant markets. 
To the eztent  available, Sta tement  E 
must  include da ta  abeut  the Ixmmtinl 
~ m p o t i t ~ z  m~h as 8 potential ontrant ' s  
c@sts amt tbetr d i s tamz in miles from tbe 
~/i ptpeane's terminal snd mawr c~sum- 

AOPL M~erts tha t  the most relia- 
ble infwmation is p ~ s ~ N d  by Shil~e~s 
and  not pipeline~ I t  s t ~ t u  t lmt it has no 
object/on m long u the pip,d/~'s best 
estimates od potential o~.npet/tion drawn 
from publicly available information are 

The C m n m i ~ o n  has n~difled the pro. 
lX~d in the NOPR to require the o/1 pipe- 

to include da ta  only to the e~teat 
available. Hence, as p ~  by the 
AOPL, an oll pipeline need ~ submit 
its best est/m~tes M potential c~npet/t/on 
drawn from publicly availsble /nforma- 
t/on, unless the oll pipeline possesses sddi- 
t/omd infm-mation. Of cmu~e, it  is in the 
ofl pip~qine's interes~ to make its b a t  c a ~  
m s a t / s ~  its burden of pmoL 
F. S t~em~ut  F ~ A ~ p ~  

In S t e t e m ~ t  F, the C~umimion is re- 
quirin~ maps s h o w i ~  the o/I pipeline's 
principal U~nsperuxtion h~ilit ies and  the 
peints at whlch ~e~'vice is remletud umlet 
ite tedH, the directi~ of flmw of each line, 
the location of each of the 0/1 p/peline's 

terminais, the Iocot/on ~ esch of i u  m a ~  
mJrkm (clue,, airperu, .rid 

the like, as appmpt~ te ) ,  aad  the location 
M alternatives to the ~I  p/peU~,  includ. 
~ S  tbetr dhmmce in miles from ~ pipe. 
line's terminals and  major u m s u m l ~  
markets. The stetezmmt must  include a 
gmMn'ai ~ map imd mapo by  ~ o .  
Sraphk  m a t k ~  and tim in fo rma t i~  re. 
quired by  this s ta tement  m a y  be on 
separate p e ~ .  No ¢¢mmentor o p p ~  
Statement P. 

G. ~ t e m ~ m t  C,---Z~rket Power M u -  

In Statement G, the Commisaion is re- 
q u i r l ~  the ~1 pipeline to set forth the 
calculation of the I iHI  s2 and Its market  
share with respect to the relevant mar- 
kets and the calculation of otbef market  
power mcomn~s r~Hed on by Um oU pipe- 
line, a la~s  with complete par t iculars  
s b o ~  t h e e  caiculat/ons. Tbe Commission 
believ~ tha t  it  is tmoful to d~ta/n a show- 
ins of market  cmcentra t ion using the 
HHL The H H I  must include tim oll pipe- 
line and  the cmnpet/tive a l t e rns f ivu  set 
forth in Statemeats D end  E. The buzde~ 
is on tbe o/I pipellne to just/fy the ind/vid- 
ual market  shares used in calculatins tbe 
HHIL In addit/on, the Commimion is not 
p t ~ w l n s  - , ,y  pemlculsr H H I  l e v ~  ,~ch 
u 1800 m 2 ~ 0 ,  as a screon or presump. 
t i ~ ,  rebuttable or otherwise. All factors 
m u s t  be considered in de te rmln in8  
whether an all pipeline lacks ,/Sniflcam 
market  power. 

Tbe C o m m t ~ o n  also is r e q u i r i ~  the ca  
pipeline to submit a market  share calcula- 
tion bemd on its receipts ia its 
marlwts and its deliveries in its dest/na- 
t i ~  marketa, ff tbe HHIs  are not b a c d  
on t /m~ factors. Fm czampie, ff the d~ t i -  
n a t l ~  H H h  are b e ~ d  on capa¢/ty deter- 
mined market  ,hares,  the oil p i p ~ l ~  
would ha%~ to submit a adculat/on SHOW- 
ins its share of the market based on dellv- 
eries in the  r e spec t ive  des t ina t ion  
markets. The C e ~ m ~ o n  is not IZrUSz~ 
ins any  .creon or preaumption, rebuttable 

otherwise, about pen icu la r  market  
share leveis. All factors must  be cons/d- 
ered in deUn'mtnins wbether u ail pipe- 
line lacks s/snlflcant market  proton'. 

The oll pipeline may  also include o t ~ r  
l n d i m u r s  of tbe lsck oL s/ip~lf'u:snt mar.  
ket ~ f o r  a a m p l ~  it could i ~ s o n t  

st C~mmems at p. 46. 
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evidence about  wa te r  t ranspor ta t ion  as 
an  indicat ion tha t  the  oil pipeline lacks 
s igni f icant  m a r k e t  power. 

The  A O P L  objects to the  inclusion of 
origin m a r k e t  informat ion  in H i l l  and 
m a r k e t  share  calculations and  to the pro- 
duction of under lying H H I  and m a r k e t  
share calculat ions as pa r t  of an  init ial  
submission,  par t icu lar ly  where a marke t ' s  
H H I  or pipeline m a r k e t  share is so low as 
to preclude a challenge to the marke t ' s  
compet i t iveness .  The  A O P L  also main-  
ta ins  tha t  m a r k e t  share d a t a  for H H I s  
should reflect m a r k e t  capac i ty  and not 
m a r k e t  deliveries. I t  a rgues  tha t  the use 
of del ivery d a t a  dis tor ts  the  analysis  of 
m a r k e t  behavior  because it  is a t  best  a 
" snapsho t "  of the m a r k e t  as i t  existed 
prior to any  purpor ted t ry  to exercise 
m a r k e t  power ra ther  than  a gauge  of the 
potent ial  of the  m a r k e t  to respond to such 
an  exercise. I t  ma in ta ins  tha t  this pro- 
spect ive  response can be eva lua ted  best  
by  considering the  marke t ' s  capac i ty  to 
respond. I t  also a rgues  tha t  del ivery d a t a  
are not readily avai lable  and  of question- 
able accuracy  unlike capac i ty  da ta  which 
tend to be a m a t t e r  of public informat ion 
and more readily available.  

Tota l  supports  the  collection of del ivery 
d a t a  in order to calculate  m a r k e t  shares. 
I t  fur ther  ma in t a in s  tha t  the  del ivery in- 
format ion should be agg rega ted  in order 
to calculate delivery-basod H H I s  to pro- 
v ide  the Commiss ion  wi th  a pic ture  of 
how the m a r k e t  is actual ly  behav ing  inas- 
much as  this  unders tand ing  is essential  to 
ana lyz ing  the rule of potential  competi-  
tion. 

As discussed above,  the  Commiss ion  
considers it  appropr ia te  to include origin 
marke t s  in a de te rmina t ion  of m a r k e t  
power because i t  is not ready  to exclude 
the  peesibil i ty of oil pipeline monopsony 
power. The  Commiss ion  is pe rmi t t ing  oil 
pipelines to submi t  H H I s  based on capac- 
i ty  ra ther  than  on deliveries. They  need 
submi t  de l ivery  based d a t a  only for mar-  
ket  share as another  factor  to consider in 
m a k i n g  the  de te rmina t ion  whether  or not 
an  oil pipeline poesess~ s ignif icant  mar-  
ket  power. At  this  t ime, the  Commission 
is not going to agg rega t e  data ,  bu t  m a y  
do so a t  a la ter  t ime. 

H. StAtement H-.-Ot.her Factors 

In  S ta t emen t  H, the  oil pipeline would 
describe any  other factors tha t  bear  on 
the  issue of whether  it  lacks signif icant  
m a r k e t  power in the relevant  markets .  
The  oil pipeline mus t  explain why t h e e  
other factors are pert inent .  Possible other 
factors are: Exchanges,  Excess Cap~city,  
Compet i t ion  wi th  ver t ica l ly  in tegra ted  
companies,  buyer  power, and profitabil- 
ity. The  Commission is not excluding any  
factor and  is not l imi t ing the factors to 
those listed in the NOI .  For example,  an 
oil pipeline migh t  wan t  to show tha t  i t  
has been losing marke t s  over a period of 
years  o¢ tha t  the re levant  marke t  is ex- 
panding.  The burden is on the oil pipeline 
to show the relevance of any  factor to 
showing its lack of s ignif icant  marke t  
power. No commente r  opposed S ta tement  
H. 
I. Statement l--Proposed Testimony 

In S ta t emen t  I,  the Commission is re- 
qui r ing  the oil pipeline to present  pro- 
posed  t e s t i m o n y  in s u p p o r t  of i t s  
application. This  will serve as its case-in. 
chief if the Commission sets the applica- 
tion for hearing.  The  proposed witness 
m u s t  subscr ibe  to the  t e s t imony  and  
swear  tha t  all s t a t emen t s  of facts  in the 
proposed tes t imony are t rue and correct 
to the best  of his or her knowledge, infor- 
mation,  and belief. 

The  A O P L  oppe~cs S ta t emen t  I be- 
cause it does not believe it should present 
a case-in-chief prior to the filing of a 
protest  as  discussed above. In addition, it 
a rgues  tha t  the filing of a case-in-chief a t  
this s tage raises s ignif icant  due process 
concerns because it  cannot  conduct dis- 
covery, as i t  can now, of other shippers 
prior to submi t t ing  its case. I t  points out  
tha t  all par t ic ipants  except the oil pipe- 
line will be able to conduct discovery 
before f irst  filing prepared test imony.  I t  
asks, a t  a min imum,  tha t  an oil pipeline 
should receive a l$ -day  period af ter  its 
initial  f i l ing to submi t  proposed testi- 
mony. 

There  is no ent i t lement  to discovery 
before an appl icant  files a case.in-chief. 
In  addition, the Commission has not ruled 
tha t  a par t ic ipant  is enti t led to discovery 
f rom the oil pipeline or any  one else 
before it  files s protest  and i ts  responsive 
case. s3 Last ,  the A O P L  has  provided no 

See/nf~. 

Federal EneqD, Rqvlatory Commlu~n ¶ 31,007 



Jnofflclal FERC-Generated PDF of 20050808-0284 Issued by FERC OSEC 08/08/2005 in Docket#: - 

31,194 bgdati  m 

justification fro" a l~day delay in f'dlng 
its ~ t,m~mony. 

The Cemmiuion expects the oil pipe- 
line to file a complete appii,-ation which 
should conta in  sufficient  informat ion 
upon which the ~ could 8nmt  
the applicatkm after  expiration of the 
pc~C~t period. However, in the event the 
Commission f'mds i t  n e c ~ m r y  to establish 
a hearb~ that process would be srestly 
ezpedRed because the applicant 's  testi- 
mony is per t  of the record already. Thus, 
this requirement is inumded to expedite 
the hondnS pro~ss.  The ~ ' s  ex- 
i~r ie~e with IW, pipelines, for example, 
h~ bNn that the Wopo,ed testimony 

provides essential j u m f i c a t i ~  for 
the applicant 's  propesal which is not pro- 
vialed elsewhere in the filing. I t  has 
the Commission's experience tha t  the pro- 

of p r o p ~ n g  swo~n t o s t i ~ y  often 
causes an a p p l k a n t  to organize its arsu-  
m@nts and facts In a manner  tha t  Is eu~er 
to understand. Th/s a im aids the pretes- 
t a n , .  in their framing of the m to 
pursue. 

XX. ~ ~ m  

In new rectum ~182 the Commimkm ~. 
t d o p t ~  ~ pr~edur~ requtmnonts 
in conm~:tion with appiicatkms fo~ a mar- 
ket power determination. First, an oil 
pipeUne must file an ~ and 14 cop. 
ies of its complete application with the 
Commission but would oaly have to pro- 
vide its letter of transmittal to its ship- 
pets and subscribers. As ~ above, 
some of the support ins information ~ y  
be prohibited from disclosure under Sec- 
tion 15(13) of the ICA. Hence, the oil 
pipeline must  submit  with its applicatio~ 
any  request for p r iv i l e s~  treatment of 
documents and infoc~stion under 
388.112 of the C o m m i u ~ u ' s  resul~tim~ 
and a propeeed form of protective alpee- 
ment. In the event the oll pipeline re- 
quests pdvilesed t rea tment  under 
388.112, it  must  file the ~ and  
three COl~es of its application with the 
informat im for which peivt le~d treat- 
mont is ~ M h t  and 11 ~ of the a i~l l .  
cation without  that information.  The 
letter of transmittal must describe the 
application for a market  power determi- 
nation and  identify each rate  tha t  would 

be marlwt-be~d,  if the oil p i i ~ n e  
tha t  it  lacks sisnificant market  power in 
the relevant market. The pipelin~ mus* 
include • copy d its ~ form ot 

~ m o n t  with its letter of 
transmitUd. 

Under the rusulations, a person must 
make a written request to the pipeline for 
• copy of the co~pkte application within 
20 days after  the ~ of the s p p i k a t i ~  
with the Commission. The requestinS per- 
aon must include an executed copy of the 
protective agreement. Any permn ob- 
k ng to a propped fore  of prou ve 
ngreement must  file a motion under Sec- 
tion 385212  of the Ccmmimion's rngula- 
t lem. s4 The ~1 pipeline m u ~  provide a 
p e r l m  with a copy d its complete appii- 
ca t im  within seven days after  receipt of 
the wr/tUm request and an executed copy 
of the protective ngreemont. A protestant 
must file its protest to the application 
within 6O days aft~ the ~ of the 
appUcatim~ At tha t  time, the Ixocmmmt 
must set fm'th in detail its I~ounds for 
oppm/n|  the e/I pipeline's application, in- 
cludlnG respondtn8 to its statement 04 po- 
si t ion and  informat ion ,  and,  if the 
Ix te mt Ixem tins information 
of its own pursuant  to Statmmmts A-I. 

The Commission, after  enmina t ion  of 
the oil pipeline's app l i e r /on  and any  pro- 
tests, will issue an order in which it will 

summarily on the application or, if 
appropriate,  establish additional proce- 
dures and the scope of the invest ipt ion.  
Additional procedures may e~ may not 
involve a hearing before an administra- 
tive Isw judse. 

The Commission is requirins the a/l 
pipeline, to file their appiications with 
the Cmnmlsmon on an electronic medium 
in addition to the l~per  filing. The fef- 
mats  fc¢ the e ~  filiM and the pa- 
per copy will be obtainable a t  the Fedm-al 

ReSulatory Commi~on ,  Public 
Reference and Files Maintenance Branch, 
941 North Capitol Street, N.E., Washing- 
ton, D.C. 20426. The Cmnmha/on intends 
to establish the formats in conperation 
with the oH pipeline industry. 

The Comm/mion believ~ tha t  it  i8 8uf- 
flcleut to adopt procedures ocdy fa¢ the 

of applications and 

s4 The ~ will ~-t ~peditkudy w 
nmdve any ¢ontroversi~ about protectlve 
q, mmm~ 
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t h e r ~  H ~ c e ,  ~he C.mmnis~n Is nm 
ad~z /nS  any  m ~ l a t l o m  with respect to 
p r o m a s  or eomp/s/ne, aSS~ , t  m , t ~ S  

r a m  u n d ~  See tkm I~(?) 
and  13(l) of the ICA. H o ~ . v ~ ,  the Cem- 
~ expucts a ~ t  or complain- 
al~t t0 ~I~W and to I M ' ~ t  ~vitkm~ that  
the pipeline has developed si~nificsnt 
m s r k ~  pow~.  In ~ ,  the Coaunit .  
e/on w~uld mq~ct a p~mt ~ eum- 
l~dmmt to ~ any 
t ha t  have chanp~l  since the O m u n i m ~  
made the ~ t i o n  tha t  the oll plpe- 
line lacks ~ilpdflcant market  power and  
could c ~  m a ~ m ~ m ~ t  rate~ 

~ r u q u u ~  thax the ~om- 
notice any  peUne 

rate  fllins in the F o a l ' a / ~  u fur- 
the~ a s s u r a ~  that  any notke c~ a pro- 

rat~ c h s z ~  ~, ~ d ~ . e m i n s u ~  
I t  further  asks the Cemmisske to clarify 
t ha t  '*pursuant to p r o p m ~  ruSulatio~ 
| 3482(b),  the cupy d the ktte~ M trsns- 
mit ta l  that is to be Izgvlded to dslppers 
aml subecrlbe~ m cr bdoee the day the 
appHeat~n is filed, must be r~t~d by 
~e shippe~ ~ subecr/ber izrk~ to the date 
M the applicatlae. In ~ wu~ds, the 
d m d l ~  ~, an  In.hand r u ~ . p t  date.  not a 
pasted for mailing date. ' ' ~  I t  cc~umds 
tha t  this is necesmry to avold erm~m ~ 
the l~-day window for requesting • copy 
of the entire appl icat le~ 

I t  has net  been t l~  Commisskm's Ixac- 
t k e  to pub~. ly  n m ~  ~ 0/pellm tariff  
fllinss ,~ the F e d e ~  P.o~m~" because the 
o/I p/Ix~Ine must  mrve all affected per- 
m H m m v ~ ,  the C c m m l u k e  h u  modi- 
lied the im~uml  in the NOPR to requi~e 
writum ruque~e 20 daya a f t ~  the api~i- 
c a t l ~  ~ rued n s t h ~  t h u  15 day~ This 
should m t i d y  Petrochemical% c a ~ e m  
about the deadline r u n n ~  from the date 

applkatlon rathe~ than rece/pt by  the 
.hlpo . 
An~rta, ~ c a l ,  and mncla~ 

ma/ntaln that izrm~tants n~d mu~ time 
than ~0 days aft~ the mlns ~ th~ app~- 
m t l m  a8 ~ in the NOPR.  Alberta 
and  Petrochemical  s u ~ u t s  t h a t  the 
desdline for finn8 proUm~ be extruded to 
90 day~ 

The Commim~m bel iev~ tha t  pe~m-  
Umts will be able to ~ within ~0 
d a ~  d the fllin8 ~ the app4ication. How. 
ever, ff this period b hwufflct~t  In s 

cue, then sddJtkx~ time can 
be reque~cl from the Cmnmi~on under 
SecUan 385.2CC8 d the Comm~on's rq -  
,,~tiam. The C a m m m ~  wig act tiber- 
~]y  in cannection with z~quests for ~,, 
eztemkm of dme. 

Petrochemical requests clarification 
that • ¢umplete copy d the application 
Ixuvidod to immm~mts will include the 
matadals submitted ia electrank format. 
I t  arlpms that the "ab~Ity to obta/n cost 
and aCJ~r clara i,, elecU~c farm would 

be spent in the redundant task 
takinG • ha~d copy generated from 

~ m p u t m  and then reunt~lag  the da ta  
into computer format ~o that studies and 
analyues can be p~sformed m the data. ''~ 
The Cammlmi~ ckriflu~ as requested by 
Petrochemical, tha t  the cemplete copy d 
the applkatim must include the mated. 
als submltted in elect.-m~ format. 

l~v is  submits that ff "e~'tnmlc me- 
d i n , "  k defined u c~mput~r madem- 
Ixmd decmmk equipment, the electronic 
f l l~ l  tuquirement may be a ~ p  m 
mmll independent pipeline comlxmies. 
Davis s u g e m  the ruquizem~t  be per- 
mimivu. Davis also maintains tha t  pro- 
p~ed ,,~tio~ 348.2(b) and (c) are 
redundm2t to cz~rre~t procedure and place 
an addlUomd bm~len on ~1 pipeline~. 

The ~ is not m o d f l y ~  its 
requ/ruznmnt that appHcatim~s must be 
submitted on an electronic medium. How- 
ever, an ~ll pipeline may submit • wa lv~  
request. Last ,  with respect to Davis' re- 
dumlancy arsument~ the C e m m i u ~  sees 
no harm in n~et i t lue  as the new r q p ~ -  
t lom me~uly mtumste in par t  current  ixo- 
cedu~e for ~ .  
The Farmers maintain that the protes- 

umts haw • r i ~ t  to • hearln~ where • 
case invuhnm su~ tan t / a l  issues ~ fact, 
"w,  w ramnakin~ pa~'y. They arsue 
that because the time for prulmrins • 
rebuttal is 8o short, shippers need the 
opportunity f~ mmnal ~ and 
hudn~ pcucedures to pre~nt a meuin~- 
ful r~Im to 8n ~I pilzaM's cue-in- 
ehi~ aml to obtain dad/katian or mrpla- 
natkm d the app~kant's evidem~ Al- 
berta a~o ~ that "an pn~mllnSs 
must rece/ve full h e s d ~  before an  Ad. 
miniJtnmv~ Law Judse  (A/ J )  to e n ~ e  
tha t  all ~ is ~ tested and 

~ Cammen~ M p. 5. ss Cc~menu at p. ~ 
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the ~ has • compJete eviden- rmm~nt ues~ment is norm~ry ~d will 
thu'~ record m~ which to base its deci- not be Prelx~redin thisrulenmktns. 

~ e . " u  x L  nepe, -d~ l ,~,~b/Ihy C e n / f ~ t l ~  
The Comml~on believ~ that the pro- 

cedures for proceedins on an • l ~ t i o n  
for a market power determination shoed 
be toilored to the specifies e~ the case. 
Hence, the Commissi~ will make no se. 
neric decisions here. The protestants 
should make their request for • hes~ 
before aa AI~ where they file the~ p~- 
test& The o/I plpeline appUcauts may 
make their request after the pmtsst~ are 
flbd. The ~ / s  not e ~ s b l i s h ~  
pmvislmu fer timlu~i discover .  The ~ I  
plpeb~ and the protem~ts ~ file 
their ~ e ~  ~mi r ~ m . ~  p ~ d -  
~Ss wtthout d~overy. T ~  ~ 
believes that the oll pipeline and the pro f  
esUmte ~ h~ve a~fflclent infm'm~thm 
available frum publlc saurce~ o~ their own 
experience to submit their cases. Of 
course, the Commiulon encourases the 
infesmal exchsnse of information to expe- 
d/te snd facilitate the ap1~cat/on p u ~ e ~  
The psn~tsetants may request discovery 
when t h ~  ixmests 8re fged. The ~/I p/pe- 
liae applksnts  may reque~ di~overy 8f- 
ret the p r o u m  L'~ filed. Bo~h requests 
must provide • full esplanatJms for the 
need for discovery, a hearins, or both. 

X. ~ : m m ~ e n t a l  A n a h v ~  

The Commission is required to pt~.pere 
an Environnnntel Ammmment or an En- 
virmmentol  hnpsct  Statement for any 
sctlat that may have • a~nlfkant ad- 
verse effect m the human envlrumnent) 8 
The C o m m i u i ~  has catqorical ly  ex- 
cluded certain actions from these r~lulre- 
merits as not hsvln~ • a~nir~mt 

the human environments ~ The a c t l ~  
taken here is procedural in nature and 
therefore falb within the catesorical ex- 
dusiom ~ in the Cou~mluten', 
resulations, m Therefore, neither aa envi- 
rmmenta l  impact statement nor an emvi- 

The l~to~, F1mdblhty Act O~FA) ~ 
S~n~ly requires the ~ to de. 
acrtbe the iml~ct that a rule w~l h~w 
m n~all enUUes or to certify thst the rule 
will n~ have a 8/l~ificant economic ira- 
pect on a subeUtatial number of sma~ 
entities. Aa s n a l y ~  is not required if • 
rule will n~x have wch  ~n ~ n ~ c ~ a  ~ 
oil pipelines to whom the rule will apply 
do no~ fall within the deflnitkm of mmtll 
entity. 'u ~onJequently, Ixtrsuant to Jec- 
tion 60~b)  of the Klr£, the ¢~a.nimion 
c~m that the r~ml~tlo~ will not h~v~ 
• IdSn/flcant impect on • mub~tontlal 
number of small enfl~ie~ 
X I I .  Infomutdou Ceal~ lon Require- 
M 
The Office of Managemen t  and 

BudS~t', (OMB) r a r ~ t / ~ .  ~ requi~ 
that OMB approve cena/n information 
and r e c ~ d ~ p ~ q  requirement. ~npesed 
by an aSency. The informatim a d l o r t ~  
r e q ~ t s  in this ruin are c~toined in 
FERC-550 '~ i l  Pipeline Rates" Tariff 
F i l i n g '  (190~-0089). 
The Commis~on's Office of Pipeline 

Resulstion uses the data coUa:ted in 
these Informati~ requirements to inve~i- 
sate the raU~ charsed by ~1 pipeUne 
compsnles ,ub~ort to its ~ d k t i ~ ,  to 
determine the r e s ~ e ~ e n e ~  of rates, 
and wbe~ a p p r o p ~ t e  pe~z lbe  juJt snd 
r e u c m l ~  rates. In addi t i~ ,  the infor- 
m a t i ~  to be required by ~he rule w ~ d  
allow the Comm/u/on te determine if an 
~I pipeline lacks si~t power in the 
rekw~mt markets when it propo~ to 

m~rket-bmmd ratm. 

rul~ ~dl chute ~n e~-ted inc~ in 
the public repor t ing burden under 
FLq.C-550, the ~ is nubmittina 
a copy of the rule to OMB for its review 

w Commm~ at p. 4. 

• 0- N ~ m s l  K n v ~ u m m ~  h / ~  ~ t ,  S2 lrn 
478~ (Dec. 17, IMT), FZXCSu.u~  u d  R~.  
u/s~oa~ P.N,u~tt~w Prmmbfu ~M6-1P~O 
! 30,78S (*~87). 

~ 18 CIVR J 380A. 
m~ XS~ | 380A(sK2Xfi). 
m S U.S.C. J J601~512. 
m S U.q.c. J 60S(b). 

¶ 31,007 

a Sec~i~ ~01(c) d the RFA de~mee a "un~l 
emJt~ u e marl t~d~8 ,  a mud1 n~-hr- 
p n ~  emrprbe, w a mad1 8ove~mmUd )urb- 
dictim. A "nmall IxniMm" is ddlned by mfw- 
mt to Mctims 3 d tim 3m~ ~ Act u lu 
~ ~ ~ " ~ e d m ~  owmd md 
o p e ~  msd wh~ tm not dmtnmu h~ its fiekf 
d opomtJo~" 15 U.S.C. J 6,~(&). 

6' 5 CFR | 132~i4. 
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1-1a-~ Regulations Preamb~ 31,197 
and approval. Interested perJm~ may ob- 
ta/n /nformation on these rel~rtJn8 re- 
quirements by c~usct/nG the Federal 
Enerty Regulatory Commission, 941 
North Csp/u2 Street, N.E., Wuh/ns t~ ,  
D.C. 20426 (Attest/co: Michael Miller, 
Information Services Division, (292) 
2G8.-1415]. Comments o~ the require- 
me~ts d this rule can be sent to the 
Office d Information and R~;ulatoey Af- 
fairs of OMB (Atteati~: Desk Officer for 
Federal Enersy ReSulatory ~ ) .  
X)I~L ]r~h~dvs Date 

The f l ~  rule will be effective January 
1, 1995. 

r . ~  of  8 u b ~ U ~  tn 18 C I ~  Psx~ ~ 8  
Pipemm. Repo~J~r tu i  r e c a . d ~ p ~  

requi~me~t& 

By t h e ~ .  
~ D. Ca~zdl. 
Secretary. 
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