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~Dito PiPe Line Company 
61 FERC I 61,050 (1992), ~Ef'd sub. nom., 

Shell Oil Co. v. FERC, 47 F.3rd 1186 (D.C. Cir. 

OXY PiDellne. Inc. et al. 
61 FERC I 61,051 (1992) 

1995) 

Bonito Pipe Line Company is a crude oil pipellne that 
operates exclusively on the Outer Continental Shelf (OCS). 
Bonito sought a declaratory order confirming that it was not 
required to comply with a request for an interconnection from 
Shell Pipe Line Corporation or, in the alternative, that the 
Commission determine the proper methodology for allocating 
capacity and for compensating existing shippers for damages they 
might suffer as a result. 

The Commission concluded that the ICA does not expressly 
cover pipelines transporting oil solely on or across the OCS, 
since the OCS is not a State or Territory of the United States. 
Because the involved facilities do not leave the OCS, there is no 
ICA Jurisdiction or common carrier obligation to accept and 
transport Shell's volumes. However, the Commission also 
concluded if a pipeline chooses to operate on the OCS, the Outer 
Continental Shelf Lands Act requires open and nondiscriminatory 
access to both owner and nonowner shippers. Therefore, a 
requested Interconnection must be granted if the refusal to do so 
would be discriminatory. In this case, the Commission found that 
Benito's refusal to accept and transport Shell's volumes would 
constitute discrimination. Bonito'a request for alternative 
allocation and compensation methodologies was denied as premature 
and unnecessary. 

OX¥ Pipeline, Inc. also filed petitions for a declaratory 
order disclaiming ICA and Commission Jurisdiction over certain of 
OXY's pipelines on the OCS. For the reasons noted above, the 
Commission concluded that the ICA does not apply to pipellnes 
operating solely on the OCS. However, such pipelines remain 
subject ~o the provisions of the Outer Contlnental Shelf Lands 
Act. 
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Bonito Pipe Line Comlxmy. Docket No. OR92-7-000 

Order Dman'mlnlng ~ t l o n  Obllpdon 

4 59 FgRC 1 6 1 ~ 8 ,  s t  p. 62,31S ( 1 ~ ) .  

5 59 FERC 161.361 (1992). 

6 59 IrERc st  pp. 62~317-319. 

~ $9 FERC 161~358 (!~2) .  

81.etter Order, Docket NoL RP91-78-G~ 8rid 
C152-1(~8-G01 (Au6~¢ 25, 19D2). 
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(Issued October 8, 1992) 

Before Commissioners: Martin L. Allday, Chairman; Charles A. Trabandt, 
Elisabeth Anne Moler, Jerry J. Langdon and Branko Tersi¢. 

On July 1, 1992, Bonito Pipe Line Company 
(Bonito) ! filed a petition for a declaratot7 order 
asking the Commission to declare that, under 
the Outer Continental Shelf Lands Act (OC- 
SLA) 2 and the Inters ta te  Commerce Act 
(ICA), 3 Bonito is not unconditionally required 
to intercmmect with Shell Pipe Line Corpora- 
t,on (Shell Pipe Line) and commence transpor- 
tation of crude oil for Shell Oil Company (Shell 
Oil). 4 In the alternative, should the Commis- 
mon determine that Bonito must connect with 
Shell Pipe Line and provide the requested 
transportation, Bonito asks the Commission to 
determine • proper methodology for allocating 
capacity and the appropriate rnethodolollY for 
compensating its existing shippers for the al- 
lesed "material disadvantage" they will suffer. 
As discussed below, we have determined that 
the OCSLA requires Bonito to grant Shell's 
request for an interconnection and the trans- 
portation of its crude oil. However,  we will 
deny I~aito's request that we determine an 
allocation methodole~ and a methodology for 
compenutinlJ its shippers. 

Bmcks'rmmd 
The Bonito pipeline is an outer Continental 

Shelf (OCS) crude oil pipeline, which extends 
for 71 miles from Eusene Island Block 330 to 
Ship Shoal Block 28. At Ship Sluml Block 28, 
the crude oil is tendered to Ship Shoal Pipe 
Line Company (Ship Shoal) for ultimate deliv- 
ery to onshore points. The Ship Sheal pipeline 
is owned in I~trt and operated by Shell Pipe 
Line. Ship Sheal also receives deliveries from 
the ShelI-Tarpo~ system, which is likewise 
owned in part and operated by Shell Pipe Line, 
and from the Whitecap system, which is oper- 
ated by Unecal Pipeline Company. According 
to Shell, the Bonito crude oil is sour crude, but 
that accepted from Shell-Tarpon and Whitecap 
is sweet crude. 

Bonito stale* that when the crude oil streams 
from all three pipelines are commingled, the 
Ship Shoal common stream historically ha* had 
an •veraSe sulfur content of apprmdmately 
0.41 percent and has been conmdered tweet 

crude. This has allowed all of the producers of 
crude oil transported on the Ship Shoal system 
to receive a substantially higher price than 
they would if the common stream had a sulfur 
content in excess of 0.5 percent, which is con- 
.sidered to he sour. For this reason, Bonito 
states that prior to its acceptance of any sour 
crude tendered to it, it has obtained Ship 
Shoal's agreement to receive and transport that 
production. 

Bonito also states that its owners are ship- 
pere which individually utilize their capacity 
either as common carriers pursuant to tariffs 
on file with the Commission s or on a proprie- 
tary basis. Bonito acknowledges that nonowner 
shippers have utilized and are uUILzing the 
Bonito system. 

A subsidiary o( Shell O41 is developing a 
production unit known as the Augur Unit. Shell 
anticipates that the Ausur production, which is 
sour crude, will peak • t  about 50,000 harreis 
per day (BPD) in 1995. Shell has obtained the 
necessary permits to construct a 70-mile long 
pipeHue from the Augur Unit to Shell*s plat- 
form at Eugene Island Block 331. From that 
point, Shell plant to lay a two-mile long pipe. 
line to Eugene hhmd Block 330, where it has 
requested acce~ to the Ekmito pipeline system. 
Banito has declined Shell's request, based on 
Ship Shoal% refusal to accept Bonito's in- 
creased volumes for transportation in a com- 
mingled stream due to the high sulfur content 
of the Augur preduct/ml. 

Public Notice, Interventions, and Protests 

Public notice of this filing was issued on July 
8, 1992, providing for protests, motions, or no- 
t i c s  to intervene to be filed on or before July 
23, 1992. Timely motions to intervene were 
filed by Shell and Exxon Pipe Line Company 
(Exxon). Pursuant to rule 214 of the Cornmis- 
sion's Rules of Practice and Procedure, 6 a 
timely filed motion to intervene is granted un- 
less an answer in oppmition is flied within 15 
days of the date such motion is fded. Shell aim 
filed a protest and motion for summary dispmi- 

z Bo~iw Pipe Line Company is the operater of 
the Bonito pipeline system, which is jalntly owned in 
undivided inu.'ests by the persons listed in al~dix 
A to this ocder. Booite Pipe IAne Cmnpany is a wbeUy 
owned subsidiary of Pennu3/l Exploration and Prod~- 
ticm Compeny (Pennzai|). P e u l  is one of the 130- 
nito pipeline system's owner& 

~t 43 U.S.C. | | 1331, et ~,~. 

3 49  U~.C,  app. | J l ,  et seq. 

mulc Itslnm 

4 Both SheU Off and Shell Pipe Line are p~rties to 
this proreedln~. In t im cxem, they wOl be referred to 
both jeintly and indtvkfuslly u "Shell" unless the 
context requtr~ ~ .  

5 The owners which haw tariffs ~ file with the 
Commmim are Clan, tin PiVe Line Cemp~y (Cbev. 
ret~ Pipe Line). C ~  Pipe Line Cempany ( ~ ) .  
snd Mobil Eul~ene Island Pil~q/ne Company (Mebil). 

6 18 C.F.R- | 385.2"14 (1992). 

¶ 61,050 
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tion. No other pertous intervened or protested 
Bonita's filing. 

Bonito filed an answer to SheWs protest and 
motion for s u m m a r y  dislx~ition. Shell then 
filed a reply to Bonito'e answer, and Ba~ito 
filed an answer to Shell's reply. Rule 213 of the 
Commiseiou's Rules of Practice and Procedure / 
senerally prehibitu answers to protests and an- 
swers; however, these pleadings have aided the 
Commlseie~ in developing the record in this 
proceeding, and we will admi t  them. 

DLwuss~ou 
Outer  Continental Shelf L s m ~  Act 
We will first  examine Bouito's responsibili- 

ties under the OCSLA. Oriainally enacted in 
1953 and amended in 1978, the (3CSLA de- 
clartq that  i t  is the pelicy o~ the United States 
that  the OCS b a v/ ta l  natioual resource re- 
serve held available fG~ expeditious and erderly 
development in • manner  ctmsistent with the 
maintenance of competition and other ont iou~ 
need& | 

Seetiou 1334(e) provides in pert that 
[r]ishte-of-way throulgh the submersed lands 
of the outer Continontal Shelf ... may be 
Iranted by the Secretary {o~ the Interior]  for 
pipeline I m r p m ~  for the ~ t i m  of oil 
[and] natural  s a s  ... u p m  the e x p m ~  coudi- 
t i m  that  oil or ~ pipeline, shall t ransport  
or purchase without d i lc r tmina t im,  oil or 
natural  Sas produced from submersed lands 
or outer Continental  Shelf lands in the vicin- 
i ty  of the pipelines .... 
Section 1334(O was added by  the 1978 

amendment s  and s ta tes  in per t  tha t  
every  permit ,  license, fight-of-way, or other 
gran t  of authori ty  for the transixwtation by  
pipeline on or ~ the outer Continental 
Shelf of oil or p s  shall require that  the 
pipeline be operated in accordance with the 
followinli competi t ive principles: 

18 C.FJt. I ~ 2 1 3 ( a X 2 )  (1992). 

s 43 U~.C. 1 1332(3). 

~ l a ~ t l m  e~ Sectim $ d the Out~ Cmtl- 
Maud Simlf r ~,,,,4, Aet, $7 Fed. ibql. 1 4 ~  (Apr/I ~6, 
I r a ) ,  43 FI~tC ] 61,{~6 (April i, I ~ .  

Jo I n ~ t i e n  d ,  and i t~alat iem Under, 
flea 5 e~ the Out~ Cmtimatal  Shelf Lands Act 
GewraiaZ 1"maspm~tlea d Natural Ges by later- 
state Nattmtl GUS Pipeliam ell the Omsr C~tlmmtal 
Shelf, 55 Fed. ~ 5 0 ~ 5  (Demmber 19, 1 ~ ) ,  
FERC Stet.~ end Retubtiom~ RqwJ~t~m Pr~m. 
b ~  1~86-1~0| 30~42 (Demmb~ 9. ! ~ ) .  

u lnterp~tati~ o(, and gquMtlcm Under. Sec- 
S d tl~ Out~ Cmst~astal ~ Luds Act 

Gowminl  T ~ t k m  ~ Natural Ges by Inter- 
state Natural Gas Plpelim~ on or At'tins the Otlter 
Continental Shelf, 54 Fed. ~ 8.101 0gebrtlary 28, 

¶ 6 1 , 0 5 0  

(A) The pipeline must  provide open end 
nandiscrimlnatory access to both owner and 

J l  

nonowner shippers .... I 

We have not heretofore addressed the spe- 
cific question before us in this proceeding. 
However ,  in Order  N m .  491, 9 509, t0 and 
5Gg.,t~II we have addressed the obligations of 
na tura l  gas  pipelines under  the OCSLA. 12 
While we acknowledge that  application of 
these orders is limited to jurisdictional natural 4 
gas  pipelines, some aspects of our analysis of 1 
the OCSLA apply with equal force to the obli- 
Satious of oil pipeline,. 

For example, in Order No. 509, we quoted 
the Conference Report  on the 1978 amend- 
ments  to the OCSLA which describes the intent 
of section 5 0 X I )  as foiiowe: 

The  q r e e d - t o  s u b . o r i o n  (f) provide~ for 
open and nondiscriminatory accesa to apply 
to all pipeline* and is • r e a f f t r m t i o n  and 
s t rengthenins  M subsection S(e) which pro- 
vtdos for the t ransport  or purehase of all 0CS 
oil and ~ "  without d igr imina t ion .  ''n3 

We went  c~ to s tate  that  section S(f)(IXA) 
r e q u i r ~  an 0CS  pipeline to provide open and 
nondiscriminatory access to both owner and 
nouowner shippers, in a d d i t k ~  to the express 
condition in section 5(e) of the OCSLA that | 
OCS pipelines mus t  t ranspor t  or purchase 
without discr/minatim~ t4 We noted that  "Con- 
greta, throush the OCSLA, h ~  made open. 
t c c e u  a prerequisite to ~ business m the 
0CS."IS 

In afFwmin8 our earlier cmclusiou regarding 
the o p o n 4 c a m  mandate  of the OCSLA, we 
further emphasized in Order No. 509-A that,  
while ( X ~  pipelines are not compelled to oper- 
ate on the OCS, if they cheese to do so, they are 
required to comply with the mandate  of section 

1989), FERC ~ t u t ~  a~t  Rqubttau~ Rq, t ~ t t a u  
P r m m ~  I f e ~ t ~ O !  30J~t8 (Fe6ruary 21. 1989). 

ta Onl~ Nm. 491, 509, and ~9-A were recently 
in T ~  ff4t /~pt~ee ~ v. FF.AC 

Net. 89-1094, 89-1252. 89-1455. and 89-167,1 (D.C. 
Cir. Aul. 14, 1992). The matter was renutaded to the 
C ~  on an Imus no~ reMvant to o ~  dect~on in 
th~ p , u c e s d ~  

FERC S ~ t u m  and ~ .  R q r u l s ~  
Prmmhim J~6-1~g0 | 302J42, at p. 31270 (quolin~ 
ELM. C.Au8. Rep. No. 1474, ~ t h  Co~., 2d StlS. 37, 
t e ~ u d  ~ 1978 U~.Code Cmq. & Adman. Nero 
1674, I¢586). 

FERC Statut~ and R ~ t ~ a ~  R ~ t / o a t  
P ~  J~IMS-IgYO| 30,842, at p. 31,270. 

15 Z~ at p. 31 ,~v4. 

F U  tmn  ee ld .mm 
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5 of the OCSLA. t6 Additionally, we note that  
there is noth/ns in the legislative history of the 
OCSLA tha t  persuades us that  the nondiscrimi- 
nation provisions of that act were intended to 
apply to oil pipelines in a different fashion 
than they apply to natural  gas p ipe l ine ,  t7 

Interstate Commerce Act 

Next, we will address the jurisdictional issue 
of whether the I C A  applies to OCS oil pipe- 
lines. That  requires the Commi'~ion to inter- 
pret its authori ty over such pipelines under 
section I ( I )  of the ICA. That  section provides 
in pertinent part  that  the ICA "shall apply to 
common carriers ensased in ... [t]he transpor- 
~ation of oil ... by pipeline... 

from one State or Territory of the United 
States ... to any other State or Territory of 
the United States ... or from one place in a 
Territory to another place in the same Terri. 
tory, or from any place in the United States 
throush a foreign country to any other place 
in the United States, or from or to any place 
in the Uni ted  States to or f r om • fo re isn 
country, but  c~ly insofar as such transporta- 
tion take~ place within the United States .... 

The section specifscally excludes transportation 
wholly within o~e state. 

I t  is clear that  the ICA does not expre~ly 
cover pipelines transporting oil solely on or 

across the OCS. While the OCS appertains to 
the United States, Is the OCS is not a State of 
Territory of the United States. 19 Hence the 
OCS does not come within the ICA's jurisdic. 
tionai language quoted above. ~° 

Al though  the  OCSLA, a t  43 U.S.C. 
§ 1333(aXI), makes it clear that federal law 
applies to the OCS and the ICA comes within 
that  provision, this alone does not make the 
ICA applicable to the OCS. Section 1333(aX1) 
also provides that  the OCS is to he treated as 
"an area of exclusive federal jurisdiction Io- 
rated within a State" for the purposes of apply- 
ins federal laws. The ICA would not apply to 
transportation within such a federal enclave 
unless the facilities exited the enclave and the 
oil moved in interstate commerce. ~t Here. the 
involved facilities do not leave the OCS, and, 
therefore, do not give rise to jurisdiction. Ac- 
cordtngly the Commission c~cludes  that  i t  
dcc~ not have jurisdiction under the ICA to 
require Bceito, which is a pipeline engased in 
the transportation of oil ~ e l y  on or across the 
OCS, to accept and transport Shell's voiumes, n 
However, as stated above, Bonito remains sub- 
]eot to the ant/"dm~rimination provisions of the 
OCSLA and must provide open and nondis- 
crim/natory access to both owner and nonowner 
shippers. 

t6FF.RC ,e~atutas and Retentions, R q p ~  
Prasmh~ 1g~-1~01 30,848. at pp. 31,334-35. 

o,Y~e I-LR. Rep. No. 413, 83rd Cons., Ist S ~  
(1953), r e p r ~ d  Lq 1953 U~q.C.C.A.N. 21F7-85, H.R. 
Rep. No. Sg0, and H.K Conf. Rep. No. 1474, 9~th 
Cons., 2d Se~. I (1978), reprinted in 1978 
U.S.C.CJ~.N. 1450-17~0. 

m43 U3.C. |1332 (The OCSLA stat~: "It is 
hereby declared ta be the policy of the UniuM StaU~ 
that ( 1 ) the mJbsail and robed of the outar C o m ~  
tal Sh~ff appertain to the United Stat~ and nr¢ 
subject to iLS j ~ ,  cz~tr*,l, and pomsr of disfx) - 
t i t ion U previded in this suhchaptor.") 

19 Se~g(l 133,~nX1) of the OCSLA providez thai 
"[t]he CmsUtut~n and laws and civil and p~/t/cni 
juri~lk-tmn of the United States are hereby ~ 
to the ~ and Nsbed of the outer Continental 
Shelf s~ l  to ... any ... installation or o~e~ device ... 
for the pm~z~e of ~ [msmsra~ therefrom], 
to the ssm~ uteor u if the outer Continental Shelf 
were an ars~ of ezc t~ve  Federal jurl~ltction located 
within a State." 43 U.S.C. | 13..~(aXl). The Sup~m~ 
~ u ~ t  h ~  descztbed the OCS ~ ms "e~clmtve fede~ 
enclave." She//O//v. I ~  Dep~ ~'Reve~us, 488 U.S. 
19, 29 n. 9 ( 1 ~ ) .  Howev~, the OCSI..A'. ~rant of 
jurisdiction dkl n~  extend wv¢~rei~p~ty in the ~ m  of 
total owswrship or c~treL Treaswe . q ~  Loc. v. 
The Unldentifk~ Wrecked amd Abendoned S ~ l ~  
Ve~el, 569 F.2cJ 330 (5th Cir. 1978) (A Spanish reset  
wreck on the OCS is not within the jurisdiction of th~ 
United States becauze the OCS hi no~ land owned or 
controfkd by the United State~ for purpm~ of the 
Ant~uitles Act (16 U.S.C. | J431.433)). In win, the 

n m c  m v w t .  

OCS is part of the United States and (zmmer~ there 
is intm,mLta cmm~er~ for Consthut/m~l Izzrp(zm% 
Mmy/ud v. ~ 451 U.S. 725 (Ig81). but the 
OCS is not an orgamzed Territory and is not within 
the jurmtk~omd gr|mt of the ICA. 

Jo By coatrut ,  the dermitkm of interstate cem. 
me~e in the Natural Gas Act do~ cover 0CS pipe- 
lines. Section 2(;') Wovid~ 

(7) "Interstate (momzrcz ax~ms commerce between 
any po/nt in s State and any point outside thereof, 
or between points within the u~me State but 
through any place outside thereof, but o~ly iml'~'nr 
u such commerce takes plac~ within the United 
Stat~." 

15 U~.C. J 71~'b). See Conti~nt~ Oil Co. v. FPC. 
370 F2d 57 (Sth Cir. 196Y). (The trander of certain 
offshore le~ehoid interests is a mJe of natural gas in 
interstate commerce.) 

~ .  / a ~ s t e  EneqW Co., 32 FERC !'51,294 
(IM5), in which we stated that the question of 
whether commerce is interm~te or intrastate is to be 
determined frmn the ementbd character of the com. 
merce and that the ~ intern ~ the snip- 
per at th~ time the shipment cm~mmnces its )mzmey is 
oM of the most s/uxdflcant factm~ in mnith~ that 
detmminatioa. 

zt A pipeJme that starta on the 0CS and trsns- 
Parts oll through the seaward b o u a ~  of the State 
to shore for further movement in inuwstste ¢emmerce 
Is jurisdictionni under the ICA. 45 U.S.C. 
§ J 1311-1515. 

¶ 61,050 
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Question of D~Hml~ti~ 
Bonito is not subject to the common carrier 

obligation under the ICA as discussed above. 
However, under the OCSLA. Bonito must pro- 
vide nondiseriminatory open access transporta. 
tion on its system an also ~ above. 
Bonito a r s u ~  that its refusal to permit the 
interconnection and to t ranspor t  Shell's 
volume~ is not dlacriminatory. I t  eontende it is 
jr•tiffed in refusinlg the Shell volumes becanse 
Ship Shoal will not accept Bonito's common 
stream if the Augur volumes are introduced. 
According to Benito, Shell Pipe Line, the opera- 
tor of Ship Shoal, '*flatly refused to accept the 
incremental production available from Shell 
Oil" (the producer seeking access to Bouito's 
system> into Ship Shual's common stream, indi- 
cating that it has a plan to searesate the 13o- 
nito stream offshore and hatch the seperate 
stream~ in • common line once the oil comes 
onshore. 

Bonito aseerts that Introductio~ of the Augur 
volumes and the resulting segrqathm by Ship 
Shoal wo~ld cau .~ Bonito's current shippers to 
lose the financial benefit of the upsrade they 
receive by virtue of the cotnminsllns with 
other streams on Ship Shoal. Bonito also arsuns 
that its sulfur bank weuki not provide an ade- 
quate remedy for this Icu. 

Bonito's arguments miss the point, and we 
will reject them. Clearly, under the facts of this 
case, Bell•o's refusal to accept and transport 
the Augur volumes omst i tu t~  ~ t i o n  
that is prohibited by the OCSLA. 

First, Bordto acknowledges that since it com- 
mencod service in 1973, it ha8 received for 
transportation both sweet and sour crude oil. 
This mixture of crude oil has resulted in an 
averaKe sulfur co.tent on the system ransin8 
from 067  percent to 0.79 percent, which t. the 
current fisure. The Aus~r crude oll will have a 
sulfur content of •pproximately 1.0 percent. 

Boni~o's status as a Jour crude line is further 
demonstrated by und~puted evidence submit- 
ted by Shell. In • January 31, 1 ~ 9  letter to 
Chevron Pipe Line, Bonito encleNd • projected 
five-y~ar flow rate on its system. Only two 
input pointe were projected to have • sulfur 
content lower than 0.5 percent, and t h ( ~  two 
total approzinuttely 1.561 B I ~  of the pro- 
jectod 1992 throufrhput of approx/n~tely 

z~ SheU Preset. Tab $. 
Shippers ef crude on Bmlto's WsUnn m~e cem- 

peru•ted for diffemu:~ in sulfur omumt threq~ the 
quality l:enk in phu:e on the syzlmm. 

n Shell Pipe Line's Jetter to Bonito dated Selxem- 
bet6, IWI, atst~t in peru 

[H]ad we been awsre of the ~ tie-in prior u) 
the start Of t ~  ~ wt WO~ kave ~ J ~  
that ,.hey not proceed. However. we do understand 

¶ 61,050 

26,430 BPD. The remaining II input points 
were projected to have sulfur contents ranging 
from 0.6 percent to 1.0 percent, z3 Thus, con- 
trary to Bonito's claims, introduction of the 
Augur production will not adversely affect Bo- 
nito's current shippers because that system is 
now and always has been a sour crude system. 
In light of the fact that a portion of the crude 
oil already transported by Bonito has a sulfur 
content • t  or near 1.0 percent, Bonito cannot 
legitimately argue that Shell's volumes are so 
di/fet-ent from the common stream already be- 
ing transported that they will materially affect 
the current quality of the stream. 

We specifically reject Bonito's allegation that 
acceptance of the Shell volumes would result in 
• material disadvantage to its current shippers. 
Those shippers, most of whom have been 
tendering sour crude to Bonito, z* have received 
• windfall for the l~LSt 19 years in the form of 
the ul~D'ade resultin8 from commingling on 
Ship Sh~l. The fact that they have benefitted 
from • h/Iher price for the crude oil than they 
would have received had they sold it at the 
wellhead does not override Bonito's obligation 
to avoid d imdmina t t~  asainst • similarly situ- 
ated shipper. 

Second, there is an additional factor that 
leads us to determine that Bonito's refusal to 
accoiX the Atqrur voiumea is contrary to the 
pipellne's statutory duty under the OCSLA. 
The lmrties cite t 1991 example involving 
Chevron Pipe Line's interconnection with the 
Bonito system and subsequent transportation 
of • farae volume of crude oil with a sulfur 
content of 0.91 percent. However, Bonito at- 
tempts to distinguish that situation by stating 
that in Chevron's case, the combined stream on 
Ship Shoal remained below 0.5 percent, and 
Shell ]PiI~ Line, at  operator of Ship Shoal, 
consented to Chevron's connect/no with the Bo- 
nito's wstem. Yet despite Ship Sheal's accept- 
ante of the Chevron Pipe Line volumes, Bonito 
auer ts  that this cc~nection prompted an un- 
precedented expre~on of concern from Ship 
Shoal that incressed introduction of sour crude 
misht adversolly affcct all shippers on the Ship 
Shoal system. ~ 

Shell disputes Bonito's lnterpretotion of Ship 
Shonl's acceptance of the Chevr(m Pipe Line 
crude. Shell offere • series of Letters relating to 
the Chevrm pipe Line crude ind/cetins that 

that the Chevron t~-In ~'k is ~ ~pk.te. 
~seo, the Ship Shoal Owners will reluctantly 
ancupt the lhMto strsam at add/t~al voknne on a 
trinl bes/L PIetR be •wars. the. that .hould the 
ChevreQ tle.ln result in any tilptifmtnt .hipper 
comj~aints d ,~flcant de~-sdati~ we may be 
fo¢~ to reduce mcelpU from Bon/to to pre.t/e.in 

o¢ ask Boaito to ~lece altematlv~ for 
betchi~ their mum th.-oush~t the Ship Sheet 
system. 
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Shell Pipe Line, as operator of Ship Sh~i.  was 
repeatedly asmn'ed that the sulfur content of 
the Chevron Pipe Line crude oil .would not 

6?. i fac  t:  
ira•rely i.o percent sunur vy q~n. 
letters also indicate that Ship Sh~] was sd- 
vised that Bonito's throushput would decline to 
little more than hall o f  current levels. This 
series of correspondence, contends Shell, was 
the ~ for its statement in the September 6, 
1991 letter to Baoito that, had it known the 
facts before the omn~tion with Chevrm~ was 
complete, it would have objected to Ship 
Sh~l's acceptance of the higher volumes of 
Bonito sour crude resulting from introduction 
of the Chevron voiumes. 

Shell states that Chevr~ Pipe Line is ship- 
ping apprmdmately I8,(X]O BPD of sour crude 
that is euentially tde~Ucal to the Augur crude 
oil. According to Shell, that amounts to more 
than cme-half of Bon/to's current throughput; 
therefore, Shell expected that Bonito would ac- 
cept the Augur production. Bonito, however, 
while aot disputins Shell's amtentinns ~ r n -  
ing the vulume and sulfur content of the Chev- 
ron volumes, continues to a t t e m p t  to 
dtstingu/Jh the situations by pointlns out that 
in the Chevron Pipe Line example, S~ip Shoal 
expressly agreed to accept Chevro n Pipe Line's 
v~umes as part of the Bonito stream, while 
there is no such approval for Shell. Bonito then 
contends that it is not dlacrin~naUns against 
Shell, rather it is Shell Pipe Line. as operator of 
Ship Sh~l, that has izr~cluded B~mito's accept- 
ance of the Angur volumes. Bonito notes that 
Chevron Pipe Line, as an owner of Bonito, m 
had its own existing capacity available for 
tramlmrtatlm~ while Shell, accon:I/n~ to Bonito. 
has demanded that all available capacity he 
made available to it, including that which is 
owned and operated on a proprietary has/s. 

Finally, Bml/to leeks to refute Shell's charge 
of undue diacriminati~ by citing a 1 ~ 7  re- 
quest by Comxo, one of the Bonito owners, to 
ship 35,000 BPD of crude oil having a sulfur 
content of approginmtely 1.0 percent. B~mito 
states that it adv/sed C~m~¢o that Ship Shoal's 
consent would be required, and B~ito  further 
states that Conoco apparently did not obtain 
that consent and ultimately transported its 
production on the Eusene Island System. 

Bonito's attempts to distinguish the Chevron 
connection must fail. Approval or lack thereof 
on the pert of Ship Sheal is irrelevant to the 
Bonito owners' statutory duty to transport 
crude oil on Bonito's system in a nondiscrind- 

natory fashion. Chevron's ownership interest in 
the B~mito system and the suggestion that the 
"proprietary" owners are not required to pro- 
v/de the requested transportation are equally 
unpersuasive, given the clear mandate o4 the 
OCSLA that the pipeline must provide open 
and oo~liscriminatory access to both owner 
and nonowner shippers. And Bo~ito's effort to 
compare Shell's request with that of Conoco is 
of no avail  Given the fact that Bonito's system 
historically has transported a considerable voi- 
ume of crude oll with • sulfur content at or 
near 1.0 percent, Bonito improperly denied Co- 
noco's 1987 request. 

In summary, it is Shell's effort to obtain 
transportation for crude oil comparable to that 
already being shipped on Bonito and SheWs 
desire to interconnect with Bonito as Chevron 
pesvicu~y has done that causes us to find that 
Bocflto's refusal to permit the interconnection 
and transport the voiumes constitutes d[scrimi- 
nat i~ .  Thus, we cor~lude that under the OC- 
SLA, Shell must be permitted to interconnect 
with Bonito's system and to transport the Au- 
gur v~umet 

Banito's Other ~ n t s  
Bonito raised a variety o( other arsumente in 

support e( its position that it is not required to 
intercmnect with Shell and transport the Au- 
sur volumes. However, none of these arau- 
merits alters Ikmito's statutory obllgationJ 
under the OCSIJC 

Transporter/on A/tornat/ves 
Bonito alleges that Shell Oil has other trans- 

pertation alternatives available to it, including 
the Whitecap system, the Eugene Island Pipe. 
line, and the Shell-Tacpen system. However, 
Bonito states that Shell has refused to discuss 
altemat/ves, thereby giving the appearance 
that the two Shell affiliates am Neklng to fa~'e 
the Boulto crude oil stream to be sngrngated on 
Ship Shoal. Disputing Bonito's assertion that it 
has transportation alternatives, Shell c~mtends 
that Bonito is the only pipeline that transports 
sour crude from Eugene Island to Ship Shoal. 
that transportation on the Eugene Island sys- 
tem would be circuitous and more c~t iy,  and 
that even if it were to ship its productio~ on 
the Shell-Tarpen system, that action would 
ca,,-- Ship Shual's common stream to turn sour, 
and Ship Shoal would be forced to segregate its 
sweet and sour s t ream, thereby ~ de- 
privins Be~ito's shippers of their claimed right 
to the upgrade. 

We have already determined that the OC- 
SLA compels Bonito to accept the Augur 

~ S~e]l Prme~ Tab 5. 
z~ As noted m .  Bo,im has d~-ribed C ~ v n :  

Pll~ L~ne% crude ~/I as ¢ontainmS splxoximaUdy 
0.91 percent sulfur. 

m ~  mspwts 

i Chevron Oil is l i ~  ~ L~ owner eL the Bmflto 
system. See appendix A. 

q 61,050 
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volumes. The  passible avai labi l i ty  of other 
transportat ion in the area  does not relieve Bo- 
nito of its oblisation to accept  SheWs volumes. 

Effect oir O p e m ~  A~reements and  Tariffs 

Bonito contends that sections IV ~ and 
XVII ~° of the operating agreement require the 
approval of 6.5 percent of the pipe.line's owners 
before B(mito m a y  oms t ruc t  the interconnec- 
tior. for Shell ~" accept  the Augur  preduction. 
Bovito also states that  the operat ing agreement  
generally prohibits defiverles of crude oil into 
the system unless the oil is of sufficient quality 
tha t  its acceptance for transportation will not  
mater ia l ly  affect  the qual i ty of other ship- 
menUs or cause mater ial  d i sadvan tase  to the 
other owners. 31 

As we will disctas  in S r ~ t e r  detail  below, the 
connection with Shell will not require an expen- 
diture on the ~ of Bonito's owners. Further,  
as we have also determined, acceptance of the 
Aulmr vnlmmm will not materially ~ffect the 
qual i ty of the other shipments,  which already 
include comdderable volumes of sour crude, in- 
cluding throe tendered by Chevron, one of Bo- 
n i t o ' s  owners .  F i n a l l y ,  i t  is  c l ea r  that 
acceptance of the  Aulgur veiumes will not cause 
matar lal  dis~clvantaae to Bonito's owners, who 
have  no lesal b u i s  for their c laim tha t  they ace 
enti t led to continue to receive the benefit  of the 
upf rnde  on the Ship Sheal system. In any  
event,  Bonito cannot avoid by omtrsct the 
oblisat/ons iml:med on it by statute. 

Bonito also lu~emJ that the tariffs  of the 
three aclmowk~l~d common carrier owners 
cemain  provlaicms that ace generally consistent 
wi th  the  I~r t inont  t e rms  of the  operat in8 
~ m e n t ,  ~ and tha t  the tariffs  permi t  i t  to 
r e f u ~  Shell's v~ume~. 

We have examined the provisions of all three 
tariffs, and we find nothing in those tariffs that 
wo~Id permit  t h e e  owners to refuse to accept 
SheWs volumes in this s i tuat ion Bonito has 
stated that  the Augur volumes will have a 
sulfur content  of approximate ly  1.0 percent, 
which do~ not exceed the limits specified in 
the tariffs. Conoco's tariff  specifically provides 
that  the acceptance of crude oil for transporta- 
tion is oa the cmtdition that the crude oil may  
he subject to chanses in 8ravity,  quality,  ond 
va/ue as m a y  result from mixture in t ransi t  

• with other crude oil. s3 Chevron Pipe Line's 
tar i f f  includes a similar provisice; although it 
d o ~  not mention value along with grav i ty  and 
quality,  it does provide that there will be no 
adjus tment  for downgradins or upgrading as a 
result of mixing in t ransi t  any crude oil ten- 
dered for transportatlon. ~4 Further,  all three 
tariffs  provide for apportionment amon 8 ship- 
pers when volumes are tendered in excess of 
what can he transported. 

Nec~uily for E x ~  
Bonito alleges tha t  SheWs plan would require 

the ~ of expensive new facilities and 
suboumt/a] alteration of the terms and condi. 

under which Ship Shcal accepts oil for 
~ t i o n  onshore. On the other hand, Bo- 
nito admi ts  that  capaci ty  is available on its 
line, but ~ that merely because the ship- 
per/owners are not fully ufl]latng their c a l ~ c -  
i ty  clees not me*n tha i  i t  can accept the 
additional sour volumes without materially af- 
fecting the other shippers. 

Shell disputes Bonlto's allesa~on concerning 
the need fog an ~ .  Shell submit ted ovi. 
donee, uncefuted by B ~ i t o .  that  the Bonito 
,y~tem h ~  a capaci ty  of 100,(300 BPD, 3s and 
tha t  oMy about 30,000 BPD of that  capaci ty  is 
currently util ized, s ~ e n  a ~ o  ~ r s u ~  t h . t  at- 

I 

~Sect~n JV of the m ~  q imem~ mu 
foct~ tlw p ~  d u t ~  and powun d t ie  Ol~tmr.  I t  
require that tim opemlur shall not maJm say 0inJle 
expeoclttu~e in u d :IG~$~O0 without first oh- 
u~i~q the s p p m ~  d t ~  punk~ vgti~ la ~ccor. 
dance with the pmvJ~'wes d Artk~e XVH et the 
m t ~ U l  qlmeman0. 

]° Secb~ XVl I  of Lhe r a t i n g  ~ t  pm- 
vkks that say mattes" to b* v~ted ~ 
affecting Sesmem I o~ the Wmtem es s wbde 0hall 
require the efflnant/ve vote d 65 percant d the 
v e d q  ~ ~f tbo i~ert~ owe~q xa inUm~t In 
tl~ W~em. M~u~d the m ~ "  ~ oaly ~ t  H 
of t~e mmm, the ~ff~matJve vgto d 55 pmm~ d 
dm v~tinll me~th  d the mu t~  owuinll an intomt 
in cl~ W~tm ~" nxl~r~d. 

Sl ~ XV, FemlmPh 11 d the epemtin8 
I~teuumt , , - t~  as fdk~w~. 

l~.~cept u ~ in l~nqlml~ 4 or" SectJo~ X3[V, 
no productiee will be ~ into ~ sy~em by 
any purty unless its llrsvity, vi~m/ty, vapu¢ 
m~rt, B S & W, sulfur coquet, mlt cmumt, and 

¶ 61,050 

atber ~ are Joch 0ms tt will be ac:ep¢. 
eble fw tranJlxx~tke throush the S~tem'l  e~- 
latin8 fsci~tt~, and that it will not mater i s~  
affect the quality ¢~ ocbe~ shipmentJ m cawe mate- 
flat di.advantage to the ocher parties hereto 

m Bmdto qmtm the fa~Jw~l ~ from Mo- 
b/l's Turlff No. 36, i tuk 3: : 

No crede ~ will t -  reodv~ tmlms it is of 
accqmd~ ~ ... and wlU not nmtm'inlly of. 
foot the qual/ty d the o~her crude petmletun ship- 
manW or (~u~ d~advantap to (Xher ahil:q3~u and/ 

(owu~l _. If cru~ ~ umdm~ for 
u 'anq~c~n  dfffm nmuwhWy in ch~cu~ free 
that ~ in [Bun/to's] I~p~ine r~m it 
I~ uunsported, if el aU, e l y  ueder such terms u 
[ ~ 1  and the shipp~ may aar~. 

s s ~  Pipe ~ Company', FERC No. !17, 
Ruim and l~m~t~m. 

)e ~ Pipe Line Company, FF..RC No. 247, 
~Jim aad Rqlu~beal Tl~ff. 

5S Shell Prot~t, Tabs 3 and $. 

Fodw~ Emmlff @OMOMMO 
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Commitslon Opinions, 
Iowilxff it a¢c~ t  to Bonito Will require no ~i O r d l ~ s  at)cJ 
/Cant Participation by Bonito or its Imif. Notices 

, . e ~ q ~ t  ~o~ 6 1 , 2 2 5  no investment.  Shell intends to ": oWr~rs and "zethodo/o~y Developrnen~ 
-nance and to of an All•cation m°V/~r~/l~t ~ construction of the pro W, . 

• . , - . _ . ,  , ,+tin wi /J  n o t  inv^+ ,-+,ran. "/'he in .  q m t  t h a  a r a n t  B o n i  , 

• , v m  an  e ~  " "t'relyre Pi l '  . "+, t ts  s - ' ~ u o n  -" 
,o the . . . .  Y"+ 7 _ ' ,  or m. .  

required to do " ~ " o M .  AlltlmtBoet~7 ""at its ~.~"' m t  t h e B o ~ t o ~  tmht ofOur~_ ° t  Other 
to Shel l  ~ . . - . . ' ~  ,prov ide te~hn: . . . .  ~.,.o w i U  be vm'ottion for ~h_ . . -w r ie r+  must .~"= termina .  

". - ,v+ + m e  s co~t rumi~+~__+prormmtion  and I ~ i i ~  "I~"-~'. finder the f a c ~ ' ~  'Me trllnl. 

in +"- . . , , .  + 2  m .  
• ~ t , ~ l l  $ r r l  " - m +  m u l e  - - c  f l a r e  "~-.,.Imm, l g  i S  " "  C a p a  e la~tatjo~ on ~,- Ohvatson in - ~ , .  s/~cu/a. , , _ . ,  a/so noted t+,." - / ) rematur+  ~. sty 

lgmirm,, .~ , m m t o ,  line, in. .h.J , '~r 'm8 tramt. .'7' : - e  w/th th/~ ~ . i  "~+ the ~r/ft 's ,,¢ : r U l ~ l ~ r  
- ~  ~ I J l l ~ I j  . , ~ t m m l  • ~ l o n  " - u m r l t ~ "  • v ~  I L l  and  the I :t- • .re ru th  the S h ; -  ~ P O ~ i b l e  . . of calmcit.  ̀  : m u O 0  P r O W l - * - -  OWners 

_ ' x e ~ y f i n a n c j . , , . _  - . - v  onoal ~....._ ~erk~ered ._ ~ m the , . . -_ .  u ~ : l o r p p + ~ .  

- " " = .  a rgues •h i t  - -  • - - - o n e l l .  Cal~city . F i _ _ . , ~ . . p o r t l t i o n  ~ , . ~ t  Vol t+ re .  
. r e  not ecccm..a cven ~f its Aura, .  , not Itlffe- . r~ ly ,  because ~tu.-~_, ~ _  avai~ahc, 
etude an e,-. '~ ' '% ~ l ' e f f ~ t ~ ,  _. - = ' "  VOlum,.. ~ _  ~+ a ~ . . :  , ~ i t o  S e..__ - ~  
l~e. , , .~ '_°mP Shoal w//I ~-.~ -'~ w.sweet and ~ . ~  '=quest  that w- ~_:. t l  d i s t a M a m ; . ~ " ~ r +  Will 
- ~ ' +  ot the "= reqmre d - - - ,  ~urnpen~ • ~ t~termine ---o~, ooni , p e ~ t ~ h .  , m m ~ n t i n . . . .  ~tentUalh. t h ~  i:~-i. _t. a n~th,~4_+_ gO I 

3 h J n  o t  - - o +  m l t o  ~ - - -  u14~ . . , . _  , ~  r ~ , + ~  I i / n . ~  - - - , ~ r  l o t  
b.~_.°~.  Otl's I ; ~ t m t . ,  -~ , r  crude s t rD ._  ~ '=a .  * ~ C o m m ~  . . . .  "--~'Pr°i~at¢ 
_.'L'~"~-mmlel -~re•m • - " , -  on . - , u ~  o r ~  • 
n i t o - - -  •bill l / In . , . ; -  • While She"  (A) !t,~+._, - - ~ i  • | i  a "-~'=+IME) 

~ e c l ~ t / t v  ¢ ~ _  . - = "  v m u - - - -  ~ ~ : - ~  " ~ +  I t  I t  ~ _c7." "  t h e  r..- . 

i b--'`m- -~e % a-- - ' Shell era-,,- • °fthisorde- denied-- ,e t - "~ trarama-ta 
• '~ ' .mble .  ,e  eot~ rea~_.~,m~w.e~ r. ~orth/n the ~-~ " 

- " - - ~ u ~  a n d  m m y  

strat,.,~ . enditt$ that  i t  h . .  _ -uo~ is not in 
- ; ' ~  ( o a t  n . . . - - _ ,  . . ~ .  © u e c t t t u "  J e ~ .  

Produe+;.~ e'.m,entiy eonn...._~"=~Y t~moo 
o m e , - ~ - '  ca, meet -~ - - . . - - m  , . . .__ " e t  I ' e n , , ; ~  Loe e l l S t ; - - - -  ~ - , ~ e *  0¢' 
the e..L.2""cment.ll o f  Sh; -  ;.-"~ ° ~ r l t i n l  --++ 

bttchi . . . . . .  Pt~lttton aL_ 7" .momto 
and  a ,-- . . . .  " "  m fact  I... -.,+r .~.la~elawp, . v,mmlOk~ red • . ' ~  Con. --,+.t attllehed, n P i t !  With a 

We w i l l ~ ' P t e d b y S h i p s h ~ a l ~  t ' ~  m toto I s¢ -C°~missi°aer L 4 , - ~ - -  
Shell's n t o t ~  j ° in  Bonito iw " lmrate st i te . , . ._ ,  sutm concu • - = . t  attached, rreff with a 

and Whether tie, ~ l ,  . -  ,~ ~.~ .mml'"mr a ~ . , .  
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• - - ' ~  P r O P I I  • - - , + . ~  ~ , v  r i  ' " . . t~/d be , ~ . . . . , _  . ~  of ~ l  ,hinm.. ,  ~ l ~ c l t y  P . C £ ~ .  ~ l /ae  Com~an- 

~' pmrmed ~ 7 =.~mltlion -.--=, e,,tmm C 
Strafed that  th-  • rx ' ( iu i red" '~ml"  . o f  Bon/to,s k X °'-U's-A. 
te e utt . ~ ~ . - - ~ , , ~ e  K+ B r  

Yet, even : -  me P t r t  of J~rd- -  - n .  et*wms... .  . .  - , - t on  Brother+ , .  ' - omptny  
.~_ - -  w e  ~ . ~  m and i~.  " - - " ~  h u n t  O i l  t . _ _  retrole,, . .  . .  
;,orm u true d,.~+. '= to accept , , - . - . S  ow,er,. ~ m ,  ~-': " ~ P ,  ny ~ ,  ~-omp,,y 
[0 accept ~ 2  ~- - "  w o u l d  no t  . ; : ~  - ' 7 ' ' + °  S Itllelgll. ~ -_""  retroleUm Corn 
ous l v  ~ - -  ~ one l l  voJ . . . . .  " r o m i s h  i ts  ,~... ~ H u n .  "!" " " P ~ n y  

~ . r ~ l .  . , , ,ur¢ Corn 
See ~eue Ncl~n .,~me ~ I~pe 

~ ' - - ~ "  . ~ ' ¢ o . ,  2~ r , , , . .  ~ , m , t . ~ m v .  - 

j . ' - * . * 

MI~,c~- " 4 J 3 ~ i t y " W e . +  7 " m ~ ' ~  r U k l s  e n .  ,~_ - ' ~  "~' u n . : , _  - "  
qlatzm undue .+;__. . r no(ed tk . ,  '~"qU4~ t~o .,..+ _ . the ~ e  of ~ . - , . .  

- - - ' ~  r 4 ~ o ~ e . ~ , d  i . ~  , ,  . ~ +  £~II11 + m .  "<-= r l l ~ l d  I ~ , . .  ~._ 
++" ~ m t o  thm...~,."=" math M<:r~--. " 

"'"we ~t~ colt ~. ~ r v ~  t i n  be 
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Pentw~/I Company  
Ponnzoil Exploration and Production Company 
POGO Producms Co. 
Texaco Exploration and Pr~duct/o~, Inc. 
Texaco Trad ing  & Transportat ion,  Inc. 
Torch Oper~bnS Company 

EUmbeth  A m ~  MOL]m. Commiu /om~ ,  
d~mm~r.,/xu~ 

I dissent from that pert of the Comm/~on's 
order findinS that we do not hsve ]uriediction 
under the Interstate Commerce Act over Bo- 
nito. I do so for the reasons expressed in my 
diuent to the Commi~lon's order issued con- 

currently involving the Oxy and Samedan pipe- 
line systems. ~ 

Jm-ry J .  ~ D O N ,  Commixe inm, r ,  concur-  

For the remmm stated in OXY Pipeline, Inc. 
et M., Docket No,.  OR87-1-000. et •1. issued 
contemporaneous with th/s order, I believe that  
we should not diaclaim Inters ta te  Commerce 
Act (ICA) I jurisdiction over Bonito Pipe Line. 
I concur in the outcome of the order, however, 
because the Outer Continental Shelf Lands Act 
(OCSLA) provides the s ta tutory authori ty tO 
accomplish a similar  result. 

[I 61,051] 
Oxy Pipeline, Inc.  Docket No•. ORS7-2-000, ORS7-4-000, ORS7d~000, and 

ORS74-000 
Cxy OH•bore Systems/.nc., Docket No. ORS7-6-(XX} and 
Samedsn Pipeline Corporation, Docket No. ORS~-2-000 

Order Grant/hi  Pet/doM for Declaratory Orders and DlsrJaiming Jurisdiction 

(Zmm,d October & 

Before Commimionerg Martin L. Allday, Chairman; Charhm A. Trabandt, 
Elizabeth Anne Moler, Jerry J. Langdon and Branko Tersic. 

On March 2, and 3, 1087, Ox~ Pipeline, Inc. 
( 0 ~ )  filed seven petit ions for doctara ta 'y  or- 
der  t in which i t  asks  the C o m m i s a i ~  to decinre 
tha t  i t  has no jurisdiction under the In ters ta te  
Commerce Act ( ICA) ~ over certain of Ozy 's  
pipelines in the outer Continental  Shelf waters  
off the const of L o n i z u u ~  In  the alternative, 
Oxy requests that  the C o m m / ~ o n  exempt  Oxy 
from Ihe requirements  of sections 6, 19a, and 
20 of the ICA. 3 Earlier,  on April 19, 1 ~ 5 ,  
Samedan  Pipe  l i n e  Corixx'sUon (S4unedan) 
also filed • reqne~t for rei~of from thosc require- 
n3ents .  

As discussed below, the Commission con- 
clnde~ tha t  the ICA dnea not apply  to pipelines 
engagad in the transportation o~ oil on or acres ' 
the outer Com/nenta l  Shelf. Accordingly, Oxy 
and Samedan need not comply with any of the 

requirements of the ICA with respect to their 
facilitY• on o* a c r e s  the outer Continental 
Shelf. However, O ~  and S~nwdan ren~ain *ub- 
ject to the imU-discriminat;on provisions of the 
Outer Continental Shelf Lands Act (OCSLA). + 

Oxy's  t'dings all involve pipelines in which 
Oxy and others own und!vided jo/nt interests 
and that  c~nnect to ka se s  in which the pipeline 
owners or their s f fd i~u~ own worldns interests 
in the connectin~ pipel ine)  Oxy s ~ t e s  that  i t  
" t ransports  (or gathers)  its parent  company 's  
oll f rom its workinll interest  in the well ... over 
its ow~ space in the ... pipeline, to a connection 
with another pipeline ... where the oil is sold. ''6 
I t  further  avers  that  i ts  pipelines c r ~ s  no state  
4ines, that  it " h u  no knowledp of the ult imate 

t OX), P/pe//nc/at., Dcgk~t No~ 0R87.2.000 et 
at; C X Y  Oll~tore SySleBI, Sac., Docket No. 
0R87-6~0~, .f~tmed~ P/pe L/no Corpmtt/o~ l)odon 
No. ORS.q-2~00, Order Grsntinl Pstltlum for l)ecdar- 
story Orders and Disc]a/ruing J ~  61FF.Ji~ 
161,051 (1992). 

I 49 U.S.C. Q 1 ot mq. 

I Chr/ f ikd but withdrew otMr petJi|o~l in 
Docket NOt. 0R87-I-000,  0P.87-3-000, •nd 
ORS7-7-000. On Jtme 2, lgS9, the pctitkm in No. 
O1~S7-6-000 was ,reminded to sub,t/tute Cry Off~w~ 
Syst~m~ Inc. (Czy) as the petltkxum l~fersnc~ 
herein to Oxy shah include Cgy. 

¶ 61,051 

z ~ U3.C. I ! .  m .  (1~/6). 

s49 u3.C. 116  (tariff filins), 19s (valuation 
r~r t lnS) ,  sad 20 (r~ord ~ •nd mportins) 
0 ~ 6 ) .  

+ 43 U3.C. J 1334(e) and (f)(l) ( I X ) .  

s In mJny but not all s/tuatkMu, the percentas~ 
ownerships in U~ I~i~11~ are k l ~ l~d  to ~ pipe- 

owner% share of the wwkin8 interest in the lease 
cg leas• at~ to the p/pel/tw. 

6 E4r., Ozy Memoremfum st p. 5 (Docket No. 
OR87-2.(X~O). Ox7 made such • ~atement in its mem- 
oranda in the mher docketL 

Fmlw~ Enw~ ~ I m  
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destination of the oil, '.7 and that  no non-owner 
of the pipelines has ever expressed an interest 
in shipping oil over the pipelines. 

Samedan,  a whol ly -owned subsidiary of 
Shmedan Oil Corporation (Samedan Oil), trans- 
ports crude oil from a lease located in the 
Eugene Island area of the Gulf  of Mexico to an 
offshoce Tenneco Pipeline Subuon Tie-In lo- 
cated in the same area for transport to shore. 
The lease is jointly owned and developed by 
Shmedan Oil and New England Energy, [nc. 

Jurisdiction 

The jurisdictional issue of whether the ICA 
applie~ to outer Continental Shelf oil pipelines 
requires the Commission to interpret its au- 
thority over oil pipelines on the outer Continen- 
tal  Shelf under section 1(1) of ICA. That  
section provides in pertinent p~rt that  the Act 
"shall apply to common carriers engaged in ... 
[t]he transportation of oil ... by pipeline ... 

from one State or Territory of the United 
States, or the District of Columbia, to any 
other State or Territory of the United States, 
or the Dbt r /c t  of Columbia, or from one 
place in a Territory to another place in the 
same Territory, or from any place in the 
Uni ted  States through a foreilp~ country to 
any other place in the Uultod States, or from 
or to any p~-ce in the United States to or 
from a foreign country, but only insofar as 
such transportation or transmission takes 
place within the United States. s 

Oxy contends that the Commission lacks juIis= 
diction under the ICA over Oxy's pipelines on 
the outer Continental Shelf because the Act 
does not expressly provide for '*juri~liction 
over oil pipelines providing transportation ... 
on the outer Continental Shelf. ''9 

The Commission agrees with Oxy that the 
ICA does not expressly cover pipelines trans- 
porting oil solely on or across the outer Conti- 
nental Shelf. Whim the outer Continental Shelf 
appertains to the United States, I0 the outer 
Continental Shelf is not a State or Territory of 
the United States. n Hence, the outer Continen- 
tal Shelf does not come within the ICA's juris- 
dictional language quoted above. 12 

Al though ,  the OCSLA, a t  43 U.S.C. 
§ 1333(aXI), makes i t  clear that  federal law 
applies to the outer Continental Shelf an~i the 
ICA comes within that  provision, this alone 
does not make the ICA applicable to the outer 
Continental Shelf. Section 1333(aXI) also pro- 
rides that the outer Continental Shelf is to be 
treated *'as area of exclusive federal jurisdic- 
t ion located within a State" for the purpmes of 
applying federal law*. The ICA would not ap- 
ply to transportation within such a federal 
enclave unless the facilities exited the enclave 
and the nil moved in interstate commerce. Is 
Here, the involved facilities do not. k~ve  the 
outer Cominental Shelf and, therefore, do not 
give rise to jurisdiction. Accordingly, the Com- 
mission concludes that it has no jurisdiction 
under the ICA over pipelines engaged in the 

7/d. at p. 6. 

s 49 U.S.C. | 1(1) (1976). 

9 0 ~ s  Memorandum at pp. 1, 2 (Dcxket No. 
OI~LT-,?,-tXX)). See n.6. 

1°43 U~S.C. |1332 (The OCSLA states: " I t  is 
herd~/declared to be the po]~'y of the United States 
that (1) the ~ o / I  aad seabed of the outer C~tJnen- 
tal Shelf appertain to the Unitod States and are 
s~t to Its ~rb~i~tlon, con'aof ~ pow~ of dlsp~ 
slt/on as pmvlded in this mbcbapter.") 

USecti~ 1333(aXl) ~ OCSLA provide* that 
*'[t]he Com~tution and laws and civ/I and p~itical 
~urbdicdon of the United States are hereby ezumded 
to the ~ and ~ of the outer Continental 
Shelf and to ... any ... installation or ocher device ... 
for the purpo~ of t m ~  ( R ~ . . ~  d~rofrom], 
to the same exumt as if th~ ont~ Conttmmud SheU 
wen~ ~ a r~  o( ,mdm/ve Federsl jurbdtctJ~ k~ ted  
within a State." 43 U.S.C. | 1333(|). The Sup~me 
Court ha~ d,m=lbM the onter Cont/nental Sheff es an 
' *m~ lm~ fedmal on¢lave." She//O~ v. lawa D~p~ 
l ~ m ~ ,  488 U~. 19, 29 n. 9 ( 1 ~ ) .  ~ ,  t l~ 
OCSLA's Ilra~t of jm~zdiction did not ezteed ~ver- 
eianty in the *en~ of total o,mleuthip of control. 
Teemm~ ~ Inc., v. "Fbe Unldentifl~ Wr~ked 
m~d Abandoned ,T~///n~ ~'e~el, ~ F2d 330 (5th Cir. 
1978) (A Spanish v~or I wreck on the o~tor Com3nen- 
ud Shelf is not within the jurisdktlon of the Unit~l 
States because the outer Continental Shelf Iz not land 

F t ~  k p w m  

owned e¢ omtcolled by the United Stot~ for purpom~ 
the Ant~luitles Act (16 U~.C. §§43|-4~)). In 

sum, the outer C~tinentol Shelf is part of the United 
States and commerce there b interstate commerce for 
C~Lituti01w] purpol~, ~ - y i a n d  v. L ~ J i ~ ,  451 
U~. 725 (1~|)0 but the outer C~tlnental Shelf is n~  
an cqpmized Terntery and is mx within the jurisdk. 
tional 8rant of the ICA. 

UBy c~trnst, the dofmition of interstate com. 
~ r ~  m t~e N&tttr~ ~ A~t does cover Cmlth1~ntat 
Shelf pilxl~es. Section 2(7) provkk~: 

(7) "Interstate commerce" means comraerce be- 
twesn any I~nt  in a State and any point m~tmde 
thereof, ~ between pofnt* within the same State 
b~t through any plmm ontelde thereof, but only 
insofar as such commerce tak~ place w/thin the 
United States. 

15 U.S.C. JTlTb (1~2). See Cont/mmud Oil C~ v. 
P'PC. 370 F2d 57 (5th Cir. 1~O) (The transfer of 
certain offshore leuehokl interests is a sale of natural 
Ip~ in interstate commerce. 

13 Cf. Intentate Eaeqty Co., 32 FERC 161,294 
(IglB5), in which we stated that the queltimt of 
whether commerco is intermmte or in;ragate is to be 
determined from the ~ t i a l  character of the corn- 
mince and that the ttsnlpm~ati~/ntent of the ship- 
per at the time the shipment ¢m~men¢~ its jmJmey is 
ore of the most significant factors in makiNI thmt 
deter mlnation. 

¶ 61,051 
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trtnspot ' t~tioa of ail sotely on of t c r o ~  the 
o~ter Co~th'.ent~l Sheff. 14 However, as s tated 
above, tho~  i~peltnes remain subject to the 
tnti-discriminatim~ provis iem of the O C S L A "  
and mus t  provide "open aad  n m - d l s c r l m t u -  
tory ~ -~ both owner and non-owner ~hip- 
pe t s .  "16 

The Comm/a~ Orde~ 

(A) Oxy% p e t l t i m  for d e c h m t o r y  order is 
• ranted as  ~et forth in the body e~ this order. 

(B) The C o m m i m m  d/sciain~ jurisdiction 
under the In ters ta te  Commerce Act over Osy ' s  
plpellne~ and S~nedan ' s  p~peUne on or a c r e s  
the ~u~er Continental Shelf. 

(C) .~tmodan'8 request for relief fs~e~ the 
r equ i r em~t~  of the In ters ta te  Commerce Act 
is denied as mm~ in light of the Commiesian's  
de te rmina tkm that it has no j ~ o n  over 
Samedan under that Act. 

C o m m i s ~ n o f  Meier d ~ a n t e d / n / ~ t r t  with a 
aei~rate  s ta tement  t t t t c b e ~  

Comm/sdoner Langdon d/~mt~d with • sep- 
arate ~ u t t e m e n t  a t t a c h e d .  

m r - - b e t h  A n n e  M m . l m .  C o m m i m i m m r ,  

I ~ t  from tha t  par t  of the C o m m ~ e a l s  
~ ths t  the I n t e n t • r e  Commerce 

Act (Act) does not •pply to p t i ~ l i a ~  ensased 
in the tr~tlen of oil m e¢ acrc~ the 
outer C~tlnenttl Shcif. OW ud Samedan per- 
ferm the very  funct i~m we are reqt~red to 
regulate under the Act. Cowequently,  I would 
uphold ~.he C o m m i u i o n ' t  r a t e  jurf td ic t lon 
under the In ters ta te  Commerce Act over them 
pi l~l in~.  H e w e r s ,  I do ~ the majeci ty  in 
F m d / t ~  t h a t  t h e  p / p e l h [ ~  r e m a i n  m l b ~ - ~  t o  t h e  
a n t i - a l l . r / r a i n • t i m  p r o v i a i o m  o (  t h e  O u t e r  
Continent t l  Shelf Lands Act (OCSLA))  

Admi t t ed ly ,  the  legal  ques t ion  we • r e  
pre~ented with is not s t m p k  nor clear cut. As 
the m ~ r i t y  points mat, the Act dm~ not ex- 
premly cover pipelines ~ 0/I m~ely 

on or acrms the o~rer Cmt ioeota l  Shelf. 2 I f  this 
were sll  there is to the mat ter ,  I m / | h t  asree 
with the majority. This  issue should not be 
treated aimldy as  • m s t t e r  of s ta tutory cm~- 
structlm where we carefully parse the words of 
two statutes enacted nearly 50 years  a l e r t .  
There is more to it  than that.  I believe we must  
look a t  the i~ue  in the b rmder  context of how 
C o a g r e u  trcats  oil pipelines operat ing in ioter- 
s t a t e  co~ tm~rce .  

The Commin ioe  has historicaUy regulated 
outer Continental Shelf oil pipelines t~ thoush 
they were covered by the Inters ta te  Commerce 
Act. Numerous oil pipeline coml~rfies have 
tariffs  e~ file for movements  of crude petro- 
leum from vaxious offshore Lou i s i • l~  and 
Tezes  block~ Souse tariffs  had been filed ear- 
liof with the Intofatate  Commerce C o m m i ~ m .  
And wo have p r e a m e d  t--.e* a t o m / n •  ~-isd/c-  
tion.~ 

To be rare, the Interstate Commerce Act 
does not ezpres~ly provide for such jurisdiction. 

it nat surlzris~l as the Act's Jurb~ct iomd 
previsions were cm/ ted  a lmmt  50 years before 
Ce~p~m esmrted federal jurisdict/ea over the 
outer Continental Shelf in 1953 with the OC- 
SL& 4 But, in p e u ~ l  the OCSLA Coesre~ 
provided thsc" 

The Comti tu t ioa  and htw~ and civil and 1 ~  
lit/col judadtction of the Un/ted States are 
hereby e~ended  to t h e . . ,  omer  Cmt inen to l  
S h a l l . . .  to the mine  e~tant es if  the outer 
Cont/nenud Shelf were an  area  of ezcimlve 
federal jurisdiction located within • t tate.  [~] 

prevision indicates that Congres* in- 
tended to extend the mx~pe of all federal law*, 
includin4j the In ters ta te  Commerce Act. to the 
m*ter C~ntintmtal ~H. e 

F ~ t h ~ ,  tha l e ~ l a t i v e  ~ t o r y  of the OCSLA 
A m a n d m ~ t  indicates that  C . o n ~ '  ope~ aad  
~ t m ' y  ~ c e u  ~nd pipeline export. 
si~ amendments were viewed as addltlem to 
the I n t o f ~ t e  Commerce Act's commoe carrier  

t '  A p~l~me that mitts  on th~ out~ Cmtt/n~ud 
S ~ t  stud ~ ~ throuO t lx  mwaz¢l tmu~dl. 
d ~  d U ~  S ~ t u  to eho~  for f u r t h ~  movmmmt in 
i n ~  ~ m m ~  i~ jurlediztlm~ under the ICA. 
43 U.S.C. | | 1311-1315. 

I$ ~ ft. 4, I~Jprlk 

"~43 U.q.C. | 1334(f)(1). 

t SUp up. st p. $. 

z ld. at pg. 3-4.. 

J For ¢zample, in 1984 the C~aunim~a spp~o~d 
• Sttpulatlo~ and Commnt Alp~emeot in &ruth 
T/mira/let Pipe ~ System, ~9 F E I ~  |61,345 
(19S4), iml~S/n8 • pmmlty 8rid r~luir l~ an 
Ccmtint~ud Shelf pipeline to file mrtffL 

¶ 61,051 

~ Act eL Auzu~ 7, t9S3, c. 34S; 67 S~t.  46Z. 

s43 U&C. J 1333(AX!) (1982). 

6 lit IS l~) amm~" to ~ thaL by il~t~llxwat/l~ 
the u a ~ s  M tl~ I a u m u t ~  C4mmm~ Ate, tht OC- 
$LA ¢anlad k , ~ m d  tern t~t ted ~rkdk-tmud i m P -  
store d mcttm I(I)  ~ the Inumaats C e m n m ~  Act 
and thus laumckd to u l m p t  etl ~ h~m mtr 
mmlatlm. By Its u m ~  tl~ OCSLA m q h t  toes-  
pmad, ~ ~ fedmd reeulattm. Wbe0 Cmdr. 
m i g h t  to Uml¢ federal jtaded/¢tion h* the (~S~.A,  i t  
Imew bow to do m ~ wlt lmat  n ~ w m  to inch  s 
~ v ~ t t s d  ~ ~ the law. ~ e4r. 43 U.S.C. 
| 13&3(2XA) ~ fe¢ tlm appikatlm o/" 
state civil tad cdmlnsl laws to the euu~ Co~tinental 
8h~.  

F ~ l l n d  B.nwlff GuM~ltms 
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requirement for oil pipelines in the outer Conti- 
nental Shel f /  

Under  the terms of the Inters ta te  Commerce 
~tct, O~y and Samedan are s ta tutory common 
carriers transport ing oil moving in interstate 
commerce, e The Inters ta te  Commerce Act was 
~ c t e d  to r~p~htte precisely such ~ctivi ty  by 
"e l im ina t [ i ng ]  the compe t i t i ve  a d v a n t a g e  
w h i c h . . ,  integrated companies might  possets 
from exclusive ownership of x pipe line. '~  Rate  
regulation is necessary to ensure tha t  pipeline 
rates are not too high• In light of the b r ~ d  
Congre~ional purpuse, which is applicable to 
the transport  of oil no mat te r  where the oil is 
produced, Congress should not be read to have 
intended that  there be gaps in the regulation of 
oll that  flows in interstate commerce. Rather ,  
C o n g r e u  intended to deal comprehensively 
with the ~ t i o ~  d oi].10 I believe we 
should constrne the Act in a way consistent 
with its underlying purpqse. T h a t  is best done 
by finding jurisdictlon in these cases. Thus, I 
would find both pipelines to be jurisdictinnal, n 

Jm'ry J. LANODON, Commim~oemr ,  ~ -  

I believe that  we should not disclaim Inter-  
s ta te  Commerce Act (ICA) I jurisdiction tm the 
Outer  Coatinental  Shelf (OCS). While I ~ m  not 
blind to the text of the ICA.--which makes  no 
mention of the OCS, I recognize that  the slat- 
ute was wri t ten long before anyone dreamed of 
dr/llin¢ for off there. In  addition, the more 
recent Outer Continental Shelf Lands  Act (OC- 
SLA) ~ did not specifically incorporate the ICA, 
yet, sectio~ 1333(aXI) specifically extends the 
laws of the United State~ to the OCS to the 
same extent as If the OCS were an area  of 
exclusive federal jurisdictim~ within a state. 

I cannot make  the same leap to the conclu- 
sion tha t  the ICA would not, therefore, apply 

to the fact situation we find in this order as the 
majori ty  did. After  a review of the legislative 
history of the OCSLA, I do not believe that  this 
conclusion is apparent .  I ,  therefore, err  on the 
side of caution and vote to exercise jurisdiction 
in this instance. I believe that ,  in any regard, a 
liBht-handed approach to regu~i~ o~ these 
pipelines is warranted, and would have sup- 
ported exemption from variom ICA rep~rtin s 
requirements for Ozy, Czy and S~medsn. 

J note that,  pursuant  to Comm/uio~ preco- 
dent, and, in particular,  the Court 's  d i r e c t i ~  
in E P  Opera~n&, v. FERC,  3 we have recently 
made some gathering dstermlnstions for off- 
shore a~U~'a~ ~r~ pipelines. Such determina- 
tions r emove  the  re levan t  faci l i t ies  f rom 
various aspects of the ~ ' s  j u r id i c -  
t/on. I have supporter  ~ deois/o~. The 
Natural Gas Act explicitly ~mkes exceptions 
for gather ing fa¢/lifle~. There Is no anal~ous 
provision in cither the ICA or the OSCI..A. (The 
o~ly relevant e~emptioa ~ in the OC- 
SLA provides tha t  the F E R C  may exempt  
pipelines which feed into dehydration and sep- 
aration hu:ilities. This  does not appear to be 
the case here.) 

I t  is in foilowin~ the intent o~ C o ~ r ~ a ,  
therefore, that  we h~ve exempted natural  gas 
gathering facili'ties from N G A  regulation. Such 
a clear i n t ~  regarding oil pipelines is not 
evident .from my  reading of the ICA and OC- 
SI..& In  fact, there is broad Ccmsrussional in. 
tent that  there be no gaps in the regulation of 
oil flowing in in ters ta te  commerce. Abeent 
some clearer showiM that  this ia not ~ '  
intent,  I a m  required to conclude tha t  the ICA 
does apply to the three pip~lines be fo~  us here. 

Therefore, I will dissent on this iuus .  

7See 123 Conl. Rec. 23,252-57 (.July 15, 
l~7)(co~quy d Senatocs Kennedy and Johnston), 
The Amendments were enacted ~ Pub. L. No. 
95372, 92 Stat. 632 (197S); codified at 43 U.S.C. 

s Section 1(3) o~ the Interstate COmmerce 
provides that "{tJhe term ' ~  carrier' es used/n 
this chapt~ shall include all pips-line anupant~ 
.... "Morsov~, the shipments ~ oll are, unarluably, 
• link In an interstate chain a/" movem~t~ S~, #-8. 
/~¢erst~te E a ~ / y  Co., 32: FERC |61,294, at p. 
61,OgO (lg~5) (maslyeis o~ criteria for ~ Jm'k- 
dialog). 

9 U.$. v. C b ~ m  Refiner  Co., 341 U.S. ~ 0 ,  
29"/(1951). This *dvants4fe occurred bec#uoc "[s]mall 
independent producers . • . lacked the ~ to 

the i r  own  lines, or [the~rJ ~ t p O t  was ~0 
small that • pipe line built to carry that ~ tp~t  ak~e 
would be ~m~omical]y unfeasible." ld. 

m ~ h w m  

lo Tlmn.e Is no evtdm~ t l ~  lind Cmilnm known 
of the m,~tm" Cmtlnem,~l Sl.df Indwmy it would ',,-we 
"wu' t~ Its comlm~nmve ~ as to esclude it 
fro~ the ogmtlms ol the sct." Ptm'to/l,k:v v. Sbe~ 
C~. 302 U.$. 253, 257 (19~"J(lau.~uth~ ~Jm swap 

• d ~-bcm 3 d the Sh4R'man Ak't to indude l ~ ' t o  
Rko). To the ~mm ufff~'t, m U.S. v. $CL~K~d Oil Cax 
d" Ca//tare~ 404 US. SM. $59 (tg~) ( ~  
term "Tzrrhmy" und~r Nctioa 3 d the S ~  Act 
tnciudu Amm~caa Samm). 

" A t  the Mnm tin~, X w o ~  und~ tlw pmv~Sam 
ot Section 6(3) of the Act, mqu/m m/y Hmltm/film~ 
frsm the two and w~u|d e~mlx  them from n q ~ m ~  

t 49 U.S.C. | 1 et ~ .  

143 U.S.C. | 1334(e)and (D(I)(|9~2). 

s 870 F2d 46 Oth Cir. 1 ~ ) .  

¶ 61,051 


