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Gulf Central Piveline Comoanv 
Order Dismissing Complaint and 

Disclaiming Jurisdiction, 
50 FERC ¶ 61,381 (1990), aft'd, 

CF Industries. Inc. v. Federal Enerev 
I r " , 925 F.2d 476 (1991) 
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In this proceeding, Gulf Central Pipeline Company (Gulf Central) filed a motion with the 
Federal Energy Regulatory Commission (Commission) to dismiss Farmland Industry, Inc.'s 
complaint concerning illegal rates on file at the Commission. Gulf Central alleged that the 
Commission lacked jurisdiction over the transportation of anhydrous ammonia by interstate 
pipeline. (Gulf Central Pineline Company, 50 FERC ¶ 61,381 (1990), aft'd, ~ i l l g [ : i t k . [ n ~  
v. Federal EnerL, y Reaulatorv Commission. 925 F.2d 476 (1991)). Gulf Central is an interstate 
pipeline that transports only one commodity, anhydrous ammonia. 50 FERC ¶ 61,381 at 62,163- 
64). Gulf Central alleged in its motion that the Interstate Commerce Commission (ICC) has 
jurisdiction over the transportation of anhydrous ammonia. The Commission concluded that 
such jurisdiction properly vested in the ICC. 0_ll. at 61,380. 

The Commission noted that this jurisdictional issue required it to interpret its authority 
under section 306 of the Department of Energy Organization Act of 1977 (DOE Act) (Pub. L. 
No. 95-91, 91 Star. 565 (1977), 42 U.S.C. ¶ 7155 0988)). That act transferred authority over the 
transportation of oil by pipeline to the DOE and to the Commission. Therefore, the issue was 
whether the transportation of anhydrous ammonia was in fact transportation of oil by pipeline. 
(50 FERC ¶ 61,381 at 62,163). 

The Commission considered: (1) the historical regulation of Gulf Central, (2) the technical 
aspects of anhydrous ammonia addressing the chemical natural of that compound vis-a-vis 
hydrocarbon products such as crude oil, gasoline, kerosene, heating oils, die~el fuels and 
distillates, and (3) the statutory construction of the DOE Act including its legislative history. 
I(~. at 62,163-65). 

The Commission concluded that the DOE Act's emphasis is on energy matters, and 
anhydrous ammonia is not in that category. Regulation by this Commission of an anhydrous 
ammonia pipeline does not achieve the goals of the DOE Act. Thus, the Commission disclaimed 
any jurisdiction over the pipeline transportation of anhydrous ammonia. (~. at 62,167). 
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62,162 Cited as "50 FERC ¶ . . . .  " 4vo ~-t.,-~o 

[¶ 61,381] 
Gulf Central Pipeline Company, Docket No. OR89-3-000 

Order Dismissing Complaint and Disclaiming Jurisdiction 

(I~ued March 20, 1990) 

Before Commissioners: Martin L. Allday, Chairman; Charles A. Trabandt, 
Elizabeth Anne Moler and Jerry ]. Langdon. 

On December 29, 1989, Gulf  Central  Pipe- 
line Company (Gulf Central)  filed a motion 
with the Commission to dismiss Fa rmland  
Indus t ry  Inc. 's  (Farmland ' s )  September  14, 
1989 complaint on the grounds that  the Com- 
mission lacks jurisdiction over the transporta- 
tion of anhydrous  a m m o n i a  by in te r s ta te  
pipeline. Gulf  Central,  an interstate pipeline 
tha t  t ranspor t s  only anhydrous  ammonia ,  
simultaneously filed a petition for a declara- 
tory order with the Inters ta te  Commerce Com- 
miss ion ( ICC)  a s k i n g  the  ICC to asse r t  
jurisdiction over the transportation of anhy- 
drous ammonia  and Farmland 's  September 14 
complaint under sections 8, 9, 13, 15~ and 16 of 
the In ters ta te  Commerce Act (ICA). ~ The com- 
plaint alleges that  Gulf  Central 's  rates violate 
the ICA because they are unreasonably high 
and Gulf  Central 's  te rms and conditions of 
service are not fully set forth in its tariffs, z 

T'unely petitions for intervention were filed 
by the Association of Oil Pipelines (AOPL),  s 
CF Industries, Inc. (CF Industries), and Trarm- 
monia, Inc. (Transmonia).  4 AOPL supported 
Gulf  Central.  Fa rmland  and CF Industr ies  
replied to Gulf  Central 's  motion arguing that  
jurisdiction is properly vested in the Commis- 
sion and not in the ICC. On March I ,  1990, the 
I C e  issued an order instituting the declaratory 

judgment proceeding requested by Gulf Cen- 
tral  and making  this Commission a par ty  of 
r ecord)  In  response CF Industr ies  filed a 
motion assert ing the ICC's  action was unlawful 
and requesting this Commission to aff i rm that  
i t  has jurisdiction over the transportation of 
anhydrous ammonia  by pipeline. 

For the reasons set forth below the Commis- 
sion has concluded tha t  jurisdiction over the 
transportation of anhydrous ammonia  by inter- 
s ta te  pipeline properly rests with the I C C  
There fore  Gul f  C e n t r a l ' s  mot ion will be 
granted and Farmland ' s  complaint will be dis- 
missed by the Commission. A copy of this de~i- 
sion will be lodged with the ICC. 

m~u.~on 
The jurisdictional issue addressed by this 

order requires the Commi~ton to interpret  its 
author i ty  under section 306 of the Depar tment  
of Energy  Organizational Act of 1977 (DOE 
Act). ~ The section "transferred to the Secretary 
[of the Energy Depar tment ]  such functions set 
forth in the In te rs ta te  Commerce Act and 
vested by law in the In te rs ta te  Commerce 
Commission or the Cha i rman  and member  
thereof M related to transportat ion of oil by 
pipeline. ' '7 Therefore the i~ue  to be re~olved is 
whe the r  the  t r anspo r t a t i on  of anhydrous 

t The~ ~t/oQs require that all rau~ be Just and 
f e a s i b l e  and ~all  ~ be undu~ d im ' imi~mT,  
that the tosm~ a~d conditlo~ of any rsto be filed with 
the Commi~on, tad sstold/lb the procedur~ for lum- 
dli.8 ¢enplain~ filed mdamt lnUmCste plp¢li.~ to 
widd~ the pmrbiom ot the ICA apply. 

a Wh.e tbe Cmnmim~ baa mXiced tim ¢~ -  
phdm, it has no~ yet sst the proceedi~ for b e ~ .  
Thus, the dlscos~ry reqossts filed by Farmland are 
~ t e .  

3F~rml~md oppoNd ~ Pa to rwo t i ~  ~ the 
grounds that AOPL has no latorest in thi* Inceedln~. 
The oppo~tion will be denied in light o/ AOPL's 
status u • re lm~n~t lve  o/the c~l pipeline industry 
~ d  tbe Saw.m] in term tbe ledustry hes In m s t t m  of 

¢ In addition, o~ January 2.5, 1990, Gulf Ceatral 
filed a motifs purtmmt to 18 C.F.l~ § § 385213(eX2) 
gad ~85.101(e) to fl~ 8ddltlomd comment8 /n 
proceedins. On February 9, 1990, CF Indu~u-iss fded 
an answer to Gulf ~tnm.l's motion. While the Com- 
mission's procedures ~ nasa l ly  preclude both 

¶ 61,381 

Gulf Ce~tral's Jsnmu.y 25, 1990 motio~ 8rid 
~ '  s~smer, the ~ has determined 
that the materials contaimxl therein are helpful in 
resolv/ns the ~rlsd/ctlotml issue ra/mM by Gulf Cea- 

sed that no delay will result if both d 
additlomfl ~ arv accepted. The ~ will 
tbe~ore waive the prm, biml d 18 C.F.K |385213 
(I~) and ~ Gulf C4mtral's ~ d January 25, 
I~0, and CF £ndustr/es' answer dated February 9, 
1990, 

A la~ m~Nm t ~  intorveati~a ~ flied by IMC 
F~tilism', Inc. m February 14, 1990. Becau~ it will 

~ k s ~  t ~  issues Lnv~vtd, no party will be 

s Gull C~md P/pefine Cempuy, No. 40371 -- 
Petition for Declaratory Order, dec~m ~ March 
l ,  1990. 

6 See sect~(~ 306 of Pub. L. No. 95-91, 91 S~t. 
565 (1~/7), 42 U.S.C. J 7155. 

~Zd. 

Fedmr~ F . ~  Ou~e l~  



Jnofflclal FERC-Generated PDF of 20050808-0269 Issued by FERC OSEC 08/08/2005 in Docket#: - 

470 4-12.90 Commission Opinions, Orders and Notices 
ammonia  by interstate pipeline is the " t rans .  
portation of oil by i " " - , P pehne The part ies  argu- 
m e n t s  in th i s  r e g a r d  t u r n  on (1)  the  
Commission's past acceptance of Gulf Central 's  
tariffs and its exercise of jurisdiction Over those 
tariffs and related filings Gulf  Central  has 
made with the Commission, (2) the technical 
definitions of petroleum, oil, and petrochemi- 
cals, and (3) the apphcation of those technical 
terms to the language of the s tatute and the 
relevant portions of the legislative history. 

1. Histo~cal re~lation of Gulf Central by 
FERC 

The Commission has regulated Gulf  Cen- 
tral 's tar i f f  filings since the t ransfer  of jurisdic- 
tion OVer oil pipelines from the ICC. The 
parties make  a number  of a rguments  based on 
.~ilings made in a single proceeding pending a t  
:he t ime the DOE Act was enacted in 1977 and 
:he transfer  of jurisdiction occurred. The Com- 
:~ission has reviewed this material  and the 
var ious  Oil Board and Commission orders 
!addressing Gulf  Central 's  rate filings contained 
:n the t~trties' filings. None of these filings or 
act ions  examined  the  ju r i sd ic t iona l  issue 
addressed by this order and they simply reflect 
1he orderly administrat ion of tar iff  filings. The 
hess that  Can be said from these act ivi t ies  is 
that  the ICC considered anhydrous pipelines to 
he oil pipelines a t  the t ime that  the t ransfer  to 
the Commission occurred, and that  the Com- 
mission has  thereaf ter  regulated anhydrous  
pipelines as a ma t t e r  of course, s However, the 

62,163 
by pipeline," and the phrase appears  to have 
never  been lit igated before this Commission or 
the ICC, not withstanding the actual transfer 
of Gulf Central 's  dockets and tariffs to the 
Commission. 9 Jurisdiction L~ a ma t t e r  that m a y  
a lways  be reviewed by an a d m i n i s t r a t i v e  
agency, and the Commission has elected to do 
so here. 

2. Technical consMerations 

While the arguments  on the technical struc- 
ture of the oil pipeline industry are complex, 
they are made in the context of certain facts 
that  are not disputed by the parties. These 
facts include that  Gulf  Cen t ra l / s  an interstate 
pipeline that  handles only one commodity,  
anhydrous ammonia .  Anhydrous ammonia  is a 
dehydrated chemical compound consisting of 
one nitrogen a tom and three hydrogen atoms 
(NH3),  and is used pr imari ly  as agricultural 
fertilizer, and as a feedstock for producing 
other chemicals.lO Unlike hydrocarbon fuel 
products (gasoline, heating, oil, etc.), anhy;  
drous ammonia  has few, i f  any, energy produc- 
ing at tr ibutes,  and it  is not transported in a 
common pipeline system (i.e., shipped in batch 
form) with such other products. Moreover, a 
review of Gulf  Central 's  tariffs confirms it  han. 
dles no organic hydrocarbon products such as 
crude oils, gasoline, kermene, jet fuel, diesel 
fuel, heat ing oils, other distiJ]ates and oil prod. 
ucts, or hydrocarbon.based n petrochemicals. 
These are the types of petroleum products12 
that  are handled in liquid form by pipelines 

]X)E Act uses the phrase "transportat ion of oil that  are, as a ma t t e r  of common usage, consid- 

s Both Farmland and CF Induatrlea argue that 
the Commission has atsertsd Jurisdiction over the 
rate, of anhydrous pipeline,, sad Gulf Centrel's in 
l:articuhtr, for over 12 years, and that • disclaimer of 
j~u~dictlon at this pe~t  is inappropriate. Regarding 
t~ ,  auertion, the ce~'esp~dence provided by CT 
Iadustr/ea in its at,  aver of February 9, 1990, suggests 
txat the ICC a~mmed that joriadiction over anhy. 
drous ammonia pipelines should be transferred to this 
Commiuion. It  it also clear from the mSteri•ls 
aLtae.hed to CF ]ndust~es's February 9, 1990 f'din s 
that CF ~ questioned, ev,m if it did not 
fcwnmlly challenge, the transfer of Jori~ictinn over 
• ~hydrous ammonia to this Commi~on, and clearly 
reserved the argument that anhydrous ammonia wss 
n)t a petrn(hemical. Gulf Central t ~  the oppo~te 
p]oitlon and argued that the transfer of jorlsdtctinn to 
this ~ war approl~rmZe. Ste the ax~espon. 
d~J~e co~talned in tabs A through J of CF Indtm. 
uies's February 9, 1990 motion. At the ~ t  time, 
the lmrtIes have reverted their re*peetive pmitlen& 
Thus their arll~nents on the ~ are of fimited 
vMue. 

s The Comm~um deeumen~ cited in Tahe C and 
D of CF Indu~rle,'s February 9, 1990 mot/on mere 
fl',ed by the Commission's employees and reflect the 
institutiocutl mo¢~.ntum that would norma~y foik~w 
f ~ n  the initial tramffer of jurisdiction. Moreover, all 

p u c  

but three of the individual FERC orders contained in 
CF/adttnrie~'s January 16, 19gO Motion in Opposi- 
tion to Gulf CemraPs Motion for Summary Dispmi- 
t/on are O/1 l~aed or Directo~ Letter o~.r l .  One is an 
Initial D c c i s ~  that was in turn numted by a short 

Order, and the third was a 1988 Commis- 
sion order upholding the rejection of a Gulf Central 
tariff. None of the~e d~:uments e.m~tatn the type of 
critical exammati(m c~ducted here. 

l e t h e  ICC has asserted jurisdiction over 
phmphate plpellnes in Ashley Creek Phosphate Com- 
pany v. Chevron Pipe Line Company, Docket N¢~ 
40131, dee/deal January 31, I~9 .  As in the ca~ of 
anhydrma ammm~,  agricultural fertil/aer is the end 
use of the phosphate transported throngh the pipe- 
line. 

u In this contsat hydrecarbon-latsed means a 
¢hemkal ¢malpmmd ccmtalning a hydrocarh~ mole- 
care, Ior.h as methane or Imtane. 

hl Technically all hydrocarbon liquid e¢ g u  prod- 
ucts are "petroleum predorts,, but in common usage 
the term means ed or hydrorarlxm products derived 
from oil, usually thmesh • refining precca,. See 4 
ILD. Langonkamp, H a n ~  af O//Indm~ry Terms 
and Pbraz~ 203 ( I~4) :  I McGraa,-H///D/ca/musty W 
Sc:~nce and En¢ineermg 607 (1984). 

¶ 61,381 
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ered "oil" pipelines, i.e., pipelines tha t  handle a 
range of liquid products  tha t  are derived from 
oil, condensate,  and na tura l  gas, and are used 
for heat ing or t ranspor ta t ion  purposes. 13 

The par t ies  in fact agree tha t  Gulf  Centra l  
does not t ranspor t  oil in the conventional  sense 
of the termfl 4 Gulf  Centra l  is not, therefore, a 
conventional  oil pipeline as the term is used as 
a ma t t e r  of opera t ing  pract ice  in the petroleum 
industry.  A review of F E R C  oil pipeline tariffs 
indicates there is a clear prac t ica l  dis t inct ion 
between pipelines t ranspor t ing  organic, hydro- 
carbon based liquid products  and those tha t  
t r anspor t  liquid products  tha t  are not based on 
organic compounds, a fact  t ha t  is reflected in 
their  respect ive measurements  of volume. Oil 
p ipel ines  t r anspor t ing  organic,  hydrocarbon  
based products  s ta te  all volumes, including 
those for petrochemicals ,  in barrels,  while the 
volumes of anhydrous ammonia  pipelines are 
s ta ted  in tons. Anhydrous ammonia  pipelines 
also operate  within subs tan t ia l ly  different  pres- 
sure and heat  ranges and use electric compres- 
sors because, unlike oil and gas pipelines,  the 
commodi ty  itself cannot  be used for compressor 
fuel. In other words, whatever  ambigu i ty  there 
may  be about the regula tory  s ta tus  of anhy-  
drous ammonia  pipelines and those tha t  are oil 
pipelines in the conventional  sense of the term, 
this ambigu i ty  is not reflected in the engineer- 
ing aspects  of their  operations.  

3. Statutory construction 

While there is a clear prac t ica l  dis t inct ion 
between oil and anhydrous  ammonia  pipelines, 
most par t ies  Is rely on much of the same legisla- 
t ive history of the DOE Act to suppor t  their  
a rguments  (1) whether Gulf  Cent ra l  is involved 
in the " t ranspor ta t ion  of oil," and (2) whether  
the t ranspor ta t ion  of anhydrous  ammonia  is 
encompassed in tha t  phrase. A review of the 
leg i s la t ive  h i s to ry  ind ica t e s  t h a t  Congress  
c lear ly  in tended tha t  the t r anspo r t a t i on  of 
some petrochemicals  would be included within 

the Commission 's  jurisdict ion.  The relevant  
language from the Conference Reports  states: 

I t  is the in tent  of the conferees tha t  the term 
" t r a n s p o r t a t i o n  of oil by p ipe l ine"  shall 
include pipeline t ranspor ta t ion  of crude and 
refined petroleum and petroleum by-prod- 
ucts, der iva t ives  or petrochemicals.  16 

In light of this language, the par t ies  debate  
whether  anhydrous ammonia  should be consid- 
ered a petrochemical  within the meaning of the 
DOE Act. Gulf  Centra l  argues that :  (1) anhy- 
drous ammonia  is not a petrochemical  as it 
contains no hydrocarbons and it is not used as 
a fuel or energy source; (2) tes t imony by then 
ICC Cha i rman  Stafford indicates tha t  anhy- 
drous ammonia  pipel ines  were viewed by the 
ICC as d is t inct  from oil pipelines; and (3) only 
energy concerns were addressed by the t ransfer  
of oil p ipel ine  regulat ion from the ICC to 
F E R C .  1~ C i t ing  numerous  d i c t i o n a r y  and  
petroleum texts, F a r m l a n d  and CF Indust r ies  
a r g u e  t h a t  the  o r d i n a r y  m e a n i n g  of 
pe t rochemica l  includes anhydrous  ammonia .  
and  t h a t  p ipe l i ne  t r a n s p o r t a t i o n  of t h a t  
product  therefore falls within this Commis- 
sion's oil pipel ine jurisdiction.  

As a ma t t e r  of common usage within the 
petrochemical  industry,  anhydrous ammonia  is 
cons ide red  a p e t r o c h e m i c a l  because  i t  is 
der ived from petroleum refinery gas or from 
n a t u r a l  gas.  18 However ,  while  a n h y d r o u s  
ammonia  may  be considered a petrochemical  
within the chemical  indus t ry  because it is a 
commercial  product  of petroleum and na tura l  
gas, the chemical  definit ion of "pet rochemical"  
can be more narrowly construed, and there is 
some ambigu i ty  in the use of the term even 
within the petrochemical  industry.  The term is 
sometimes l imited to organic compounds and 
p e t r o l e u m  p r o d u c t s  t h a t  a c t u a l l y  con ta in  
hydrocarbons.  Moreover, not all by-products  of 
the oil and gas industr ies  are considered petro- 
chemicals.  19 

13 For example, the Texas Eastern Products Pipe- 
line tariff series establishes rates, terms and condi- 
tions for petroleum products (gasoline, kerosene, 
diesel fuel, petroleum distillate, and motor fuels) aro- 
matic gasoline, blended stock gasoline using a Ben- 
zene additive, butanes, propane (both in liquid rather 
than gaseous form), and petrochemical feedstocks. 
The Commission has previously ruled that carbon 
dioxide (CO2) pipelines are not subject to the Com- 
mission's Natural Gas Act jurisdiction because they 
do not transmit "natural gas" that is used for heating 
purposes. See Cortez Pipeline Company, supra, at n. 
23. 

t4 See Farmland's Answer in Opposition to the 
Motion of Association of Oil Pipelines Leave to Inter- 
vene at p. 5. 

ts These include Gulf Central, AOPL, Farmland, 
and CF Industries. 

¶ 6 1 , 3 8 1  

16 S. Conf. Rep. No. 367, 95th Cong., 1st Sess. at 
p. 69 0977); See also H.R. Conf. Rep. No. 539, 95th 
Cong., 1st Sess. at p. 69 (1977). 

1~ See Gulf Central Motion to Dismiss at pp. 
10-13. 

18 The Concise Chemical Dictionary, contains the 
following relevant definitions. Petrochemical is a 
"chemical present in or derived from natural gas or 
crude petroleum by physical refining or chemical 
reaction." Refining is "petroleum treatment to make 
special products." Chemical reaction is the "interac- 
tion of substances in which the identity of the materi- 
als is altered chemically." 3 H. Bennet Concise 
Chemical Dictionary 798,891, and 231 respectively 
(1974). 

19 Some other traditional by-products of oil and 
gas production include carbon dioxide (CO2), sulphur, 

Federal EnerlD, Guidelines 
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There is ~ some conflict in the authorities. 

For example, the McGraw-Hill  Petroleum 
Products Haa~bouk lists carbon, hydrogen, and 
sulphur as I~rochemicals. ~° The McGraw-RiU 
Dictionary ~ Science and Engineering applies 
the term to organic chemicals "made from 
feedstocks decived from petroleum or natural  
gas, for example ethylene, butadien, most large 
scale p l a s t ~  and resins, and petrochemical 
sulphur. ''zl Anhydrous ammonia is defined as a 
feedstock in this latter source and, based on 
tha t  source, would appear to be excluded from 
the def ini t lm of the organic-based petrochemi- 
ceis. In this regard, i t  should be noted that  the 
R a n d o m  Rouse d i c t i o n a r y  de f in i t i on  of 
petrochemical cited in CF Industries's Febru- 
ary 9, 1990 motion lists only organic petro- 
chemicals as examples of that  term and does 
not list anhy~ou~ ammonia. ~ In  l ight of this 
amW~[ulty i t  is plausible to conclude tha t  the 
cited lansuMe from the Conference Reports 
refers only to hydrocarbon petrochemicals as 
the type of p e t ~ b e m i c a l s  tha t  are handled'by 
pipelines that are "oil" pipelines in the conven- 
tional sense, m 

The Commission concludes that  there is suf- 
ficient arab/gully in the term "petrochemical" 
tha t  the Commission's jurisdiction is more 
approprla~ely determined by examining the 
overall purposes of the DOE Act and acting in 
a manner that  facilitates the p u ~  of that  
Act. This is more likely to lead to a rational 
public administration than a hypertechnical 
analysis of the term "petrochemical." Section 
306 of the DOE Act transferred o/I pipeline 
regulation from the ICC to FERC in 1977. The 
legislative history establishes that  the purpose 

NootmRe Continued) 

carbon, ~ oxyaen, nitrogen, hydre~n sulfide, 
sulphur dioxide, helium and carbon monoxide. 
Helium, nitz~en, exysen, hydmaen, and carbon diox- 
ide may or may not be petroehemicak depend/M on 
',he context and the source. The sulfides •ppeas to be 
,:omistently treated as petrochemicals. If anh~L-ow 
~ e n i a  is considered subject to the Commissloe's 
~ urisdictlm, then each d these other traditienal pred- 
.,tot& if tramported in liquid form, would be subject to 
~.he Commiss~a's oll pipeline retpdatioo even though 
meat have little, if any, energy praducinl •ttn-outea. 

See lhr•vajo Fr~ght L/nea/he. v. Steen~ Tank 
/~es,/m:., ~ MCC 447 (1965) at p. 4.~0, n. 3. 

21 Sulara, sx p. 607. The Elsevier Petra/eum 
fikndbook diwmass petroc~micals as derived from 
t he dtgillatlm M crude o/I or the separatism M natu- 
ral gas and nsturul ps liquids. The examplea include 
only hydrocsrbcm compounds such as ethylene, 
hatalym~, amylemm, naphtha, b~tone, and pro~mL 
Theae are products that move by petr~um pipeline 
tnd are ¢ooatdamd oll derivatim rather than refuted 
~ or petrcganm by.l:qrtohx'lm. 6 glaevter Petro- 
leum ~ 587 ( t ~ ) .  

hug nwam 

of the Act was to provide more coordinated and 
systematic regulation of energy resources. The 
Senate Report notes that  before creation of the 
DOE, regulation of energy prices was flag- 
mented among the Federal Power Commission 
(gas and electric), the Federal Energy Agency 
(oil), the Nuclear Regulatory Commission 
(nuclear), and Energy Research and Develop  
ment Administration. The Report then states 
that  "[t]he price and availabili ty of each of the 
various energy sources the bill would address 
[nuclear, oil, gas, and electric] is determined 
independently of the other, even though t h e e  
sources compete to meet our natural energy 
demands, and are often substitutes for one 
another.... ''24 The Senate Report also asserts 
tha t  "the transfer [of oil pipeline] regulation 
would facilitate decision with regard to the 
important  energy source.... '';~ 

There are numerous other references to 
energy lx)licy, and efficiency in the various 
legislative reports accompanying the DOE Act. 
However, the theme of competition among 
energy resources, and the means of transport- 
ing them, is particularly relevant in defining 
the Commission's mission and the scope of its 
jurisdiction in the instant case. The Commis- 
sion concludes that  Congress appears to have 
allocated regulatory control over differen% 
types of pipelines formerly subject to the ICC's 
jurisdiction based on (I)  the competitiveness of 
the energy products that  a pipeline transports, 
and (2) the primary mode of transportatiou 
competition that  a particular type of pipeline 
faces. For example, the legislative history of 
the DOE Act indicates tha t  the ICC retained 
control over coel slurry pipelines, even though 

z~ gee Tab K c/CF Industrias's February 9, 1990 
falaS. 

zs ~ i n t e ~ t l o a  ia supported by ICC Chair- 
man Sudfcrd's 19"/7 te~imony, which indicates that 
the ICC believed that oil, petrochemical, and anby- 
drcm ammonia represented distinctly different typ~ 
ot ccmamoditiea at the tlme the DOE Act was passed 
ev~  if their t ~ U m  was ~er ical ly  cons/ti- 
ered as p e r f m ~ l  by "oil pipelimm." In other wlmts, 
even within the ICC's traditional ncmenciatoR there 
was mine lack d prt~aim In the me M t~.hnk~ 
terms. Department o[ E n e r ~  OrEani~tion Act: 
Ht~4g~ an S. 826 ~ f o m  the Sen. Committee on 
C.ov~amea~ A~a/~, 95 C.o~. t . t  Se~ 750(1977). 

~ S. Rcp. 95-164, Ist action, 91st ~ at p. 
4 (t97"~. 

zs ]d. at p. 35. See Gulf Central's moti~ at pp. 
9-11 for • fuller espltcation ot the finals M the act. For 
example, one statutory ~ is "to prmnote the inter- 
eats of ~ m m e r s  through the provido~ d an •de- 
quate and reliable supply M enarlw at the lowcg 
rea~cahk cost." Another is to feator and asgu~ ogre- 
petition among parties en~pqled in the supply ol 
eneql7 and fuels 
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these are energy related, because coal s lurry 
pipelines compete pr imar i ly  with rai lroads and 
not with gas and oil pipelines. 26 In other words, 
regulatory control was retained by the agency 
that  could best evaluate  the impact  on energy 
costs of the relat ive t ranspor ta t ion  prices of 
these two intensely competing modes. More- 
over, a t  the time the DOE Act was passed the 
price of coal was not regulated and the price 
for that  fuel at  its source does not seem to have 
been a ma t t e r  of concern to Congress, and 
concern was l imited to the relat ive impact  of 
t r a n s p o r t a t i o n  pr ices  on the ene rgy  con- 
sumer. 27 

In contrast ,  the sale and t ranspor ta t ion  costs 
of both gas and oil were regulated to vary ing  
deg-~es at  the t ime the DOE Act was passed 
am! '. hese products  are f requent ly  direct  substi- 
t I ~t the burner  tip. They may  in some 
i:.. e s , compe te  for the same pipel ine capac- 
ity, and relat ive sale and t ranspor ta t ion  costs 
of oil and pipelines can have a direct  impac t  on 
the compet i t ive  relat ionship of these two com- 
modities. Moreover, even those products  tha t  
are t ranspor ted  by oil pipel ine but  are not used 
for heat ing purposes, use oil pipeline capaci ty .  
The costs and revenues a t t r i bu tab le  to oil prod- 
ucts used in general t ranspor ta t ion  not only 
have an impact  on the t ranspor ta t ion  public in 
general, but  depending on how an oil pipel ine 's  
costs are al located among its products,  may  
affect the relat ive price of heat ing fuels as well. 
Regulat ion of gas and oil pipelines by this 
Commiss ion  enables  a s ingle r egu la to r  to 
examine these complex compet i t ive  relation- 
ships, and their  re la t ive  impac t  on energy 
prices. 

By comparison, anhydrous  ammonia  is not a 
fuel source, bu t  p r i m a r i l y  an ag r i cu l t u r a l  
product,  and the t ranspor ta t ion  cost of this 
product  has l i t t le  implicat ion for the price of 
energy resources. This is reflected in a pract i -  
cal commercial  dis t inct ion between pipelines 
hand l ing  p r o d u c t s  wi th  ene rgy  p roduc ing  
a t t r i b u t e s ,  and  those  h a n d l i n g  p r o d u c t s  
without  energy producing a t t r ibutes ,  such as 
anhydrous ammonia.  Nei ther  the sale of anhy- 
drous ammonia  nor the operat ions of tha t  type  
of pipeline h a v e  a n  impac t  on energy prices, 
the centra l  concern reflected in the s t a tement  
in the Senate Report ,  and reta ining jur isdict ion 
in this Commission will not faci l i ta te  decision 

making with respect to that  impor tant  energy 
[i.e. oil] source. 

Final ly,  in past  pract ice both FERC and the 
ICC have construed chemical terms in light of 
the broader  regulatory purposes with which the 
agencies are charged. For example, in Navaho 
Freight Lines Inc., the I C e  considered helium 
to be within the definit ion of petrochemicals 
"to s implify as much as possible the burden on 
the petroleum indus t ry  in its selection of motor 
carr iers  with proper commodity  au thor i ty  as 
well as to allow carr iers  of petroleum products  
to offer comprehensive service to the indus- 
try. ''z8 The ICC reached this conclusion even 
though helium was not listed as a petrochemi- 
cal  in the  sources  it r ev iewed ,  t h e r e b y  
expanding the term "pet rochemical"  beyond 
its normal usage to achieve an adminis t ra-  
t ive ly  eff icient  result.  29 In Cortez Pipeline 
Co., 3° this Commission issued a dec la ra tory  
order s ta t ing that  a proposed CO 2 pipeline was 
not subject to the Commission's jurisdict ion 
under the NGA. The Commission noted tha t  
the term "na tu ra l  gas" can include any gas 
occurring na tura l ly ,  including helium and car-.  
bon dioxide. After  s ta t ing tha t  Congress did not 
a t t e m p t  to resolve the ambigu i ty  in the term 
"na tu ra l  gas," the Commission concluded tha t  
Congress was referring to gas with sufficient 
hydrocarbons to have heat ing value since heat- 
ing was the ma t t e r  of s t a tu to ry  concern. The 
Commission therefore resolved this jurisdic- 
tional issue by apply ing  the purpose of the 
NGA. 

Both Navaho and Cortez indicate that ,  in 
de termining jurisdict ion when a highly techni- 
cal question is involved, the broader legislative 
goals of the governing s ta tu te  should be used to 
resolve any ambigui ty .  In the case of the DOE 
Act those concerns are clearly energy related. 
Energy  markets  are not impacted  by the pipe- 
line t r anspo r t a t i on  of anhydrous  ammonia;  
tha t  commodi ty  does not compete with gas or 
oil for heat ing use, nor does it compete with oil 
or gas for capac i ty  in the same pipeline facili- 
ties. Ammonia  has no h e a t i n g  v a l u e  when com- 
p a r e d  to the h y d r o c a r b o n  pe t rochemica l s  
t ranspor ted  by oil or gas pipeline, a n d  w h i c h  
are general ly considered to be fuels (e.g., eth- 
ane, propane, butanes,  pentanes,  or other prod- 
ucts in the paraffin,  olefin, and aromat ic  series 
of gas and oil derivat ives) .  31 This feature dem- 

z~ See S. Rept. 95-164, supra, at pp. 16 and 18. 

zz The market price of steam coal is a function of 
its production cost and the relative price of gas and 
oil. In other words, the price of coal of given heating 
value tracks the cost of oil and gas rather than the 
opposite. 

Navaho Freight Lines Inc. v. Steere Tank 
Lines, Inc., 98 MCC 477 (1965) at p. 450. See also the 
discussion in Gulf Central's motion at pp. 12-13 of the 
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functional approach that  the ICC used generically in 
trucking certif icates.  

zg Id. ,n.  3. 

~o Cortez Pipeline Company, 7 FERC ~ 61 ,024 
(1979).  

31 See 1 D.L. Katz .  et al., Handbook of Natural  
Gas Engineering, Table 1A-Physical  Constants  of 
Hydrocarbons,  at pp. 708-709 (1959).  
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onstrates that anhydrous ammonia is not a 
competitive fuel SOurce with such other prod- 
ucts and that regulation of its transportation 
has no practical implication for energy mat- 
ers.  

~. Conclusion 
Given the foregoing there is no practical rea- 

:~n why the Commission should exercise jurls- 
diction over anhydrous ammonia pipelines as 
~:he operation of those pipelines has little, if 
any, impact on the prices of fuels used in the 
transportation or heating markets. The poten- 
tial impact of the rates in question is on the 
e~ricultural and the chemical industries, and 
by analcsy with the jurisdiction over coal 
~lurry pipelines, is more appropriately regu- 
lated by the ICC. The ICC has jurisdiction over 
the transportation of anhydrous ammonia by 
rail, the other major transport of that commod- 
ity, and provides a forum to compare the rela- 
rive impac~ of pricinS by these two modes, as 
~ell M the competitive impact, if any, of other 
modes of transportation of anhydrous amino- 
nia, such as by barge and truck. The ICC's 
experience in analyzing the relative priom and 
costs of these different modes should insure a 
thoroush examination of rate matters involved 
in the interstate transportation of anhydrous 
ammonia. Moreover, since the XCC has previ- 
o~ ly  usumed jurisdiction over the pipeline 
transportation of phosphate, a fertilized com- 
modrty, there would seem to be no impediment 
to the ICC's regulation of another commodity 

used for that purpose if the agency charged 
with a certain energy related regulation deter- 
mines that its historical assertion of jurisdic- 
tion is inappropriate. 

In light of the DOE Act's emphasis on 
energy matters, continued regulation of an 
anhydrous ammonia pipeline by the Commis- 
sion will not achieve the goals of that Act. 
Therefore the Commission will disclaim juris- 
diction over the transportation of anhydrous 
ammonia and grant the motion to dismiss the 
complaint. 

The Commission orders.. 

(A) Gulf Central's motion is granted and the 
coraplaint in the ~Umt c~se is distained. 

(13) The C ~ o n  di~laims all present 
and future jurild/Ction over the re~Jlatio~ of 
Gulf Central and other pipelines, the exclusive 
function of which is the transportation of anhy- 
drous ammonia in interutate commerce. 

(C) All timely mot/ons for intervention in 
this proceeding are Iffanted and Farmland's 
opposition to the intervention of AOPL is 
denied. 

0D) The motion for late intervention by IMC 
is granted, provided that no late intervenins 
pasty shall be permitted to pursue further 
issues other than these contained in that 
l~rty 's  motion for intervention. 

(E) A copy of this order shall be Iodlp~i with 
the Interstate Commerce Comm/ssion. 

['n 61,382] 
Newport Electric Corporation, Docket No. ECg0JJ-000 

Order Approving Merger 

( I m . d  Mar  20, l JO) 

Before Commiesionml: Martin L. Allda F, Chairmani Charles A. Trabam~ 
EHsabeth Anne Molar and Jerry J. Lansdon. 

On January 2, 1990, as amended on Febru- 
ary 13, 1990, Newport Electric ~ t i o n  
(Newport), a wholly owned subsidiary of 
NECO Enterprises, Inc. (NECO), an exempt 
public utility holding company, filed an appli- 
cation under section 203 of the Federal Power 
Act (FPA) I for Commiss/on author/zation to 
di .~ue of its jurisdictional facilities. The pro- 
posed dispodtion of facilities by Newport is 

part of an overall transaction by which New- 
port will merge with and become a wholly 
owned subsidiary of Eastern Utility Associates 
(Eastern). z Newport's wholly owned subddi- 
ary, Newport Power, Inc. (Newport Power), 
which holds a partnership interest in the Ocean 
State Power Project (Ocean State), will also be 
acquired by Eastern as part of the transac- 
tion. $ 

16 U~5.C. § 824b (1988). 

2 On Febcuary 13, 1990, Newport flkd ~th 
CommiJm a copy ~ a reviaed Purchue/~Remum 
wh~:h amended East~n's fllJnl with the SecuHti~ 

m the ~ ~ S  F, ssm-n, im~r ~ ,  Ixoix~d 
e{fectuste t ~  eemlp, by w iy  of • ~ s u l ~ K l ~  

s u ¢  bm s 

me~er, in wh[~ Eastern will acquire Newport by 
forndns a Sl~X/al purpm, whey owned ,~, /d/a~ 
whkh will be merled with and into Newport, r~uh- 
in8 in Newport becom/ns a who,~v owned subsid/ary 
d Ea~a~  

J Newport Power, formerly NECO Power, Inc., 
wu formed in Autust 1987 by 1~..CO for the p~'psse 
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